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OGDEN HOFFMAN. 


(BorN 1793 — DIED 1856.) 


By A. Oakey HALL. 


ETERANS of the Bar of New York 
recall with pride and pleasure that its 
bench during the first half of this cen- 
tury listened often to an American Erskine. 
That was the appellation given to Ogden 
Hoffman, senior, who, born when the Fed- 
eral Constitution was under adoption, died 
on the eve of the Civil War that attacked 
that document or defended it. Like Erskine, 
he had vaulted from the berth of midshipman 
into the legal army; and like that gifted and 
eloquent Queen’s Counsel, whose personal 
and professional lustre far exceeded any 
fame that may be claimed to belong to him 
as an M. P. or a peer or an occupant of 
the woolsack, Ogden Hoffman’s persuasive 
powers and uninterrupted success before 
juries became, during a quarter-century, pro- 
verbial. Like Erskine, also, he was a com- 
parative parliamentary failure when sent 
as congressman from New York City to 
Washington during Jacksonian political com- 
plications. But Mr. Hoffman retrieved that 
early failure when shortly before his death 
the Whigs elected him as attorney-general 
of the State of New York, and at the very 
last election which that once great party par- 
ticipated in before the Slavery and Free Soil 
issues engulfed all prior political conditions 
in national controversy. 

He inherited name, fame, and legal skill 
from his father, Josiah Ogden Hoffman, who 
through several years served as recorder of 
New York City, and next as a judge in a 
civil court ; and in the same tribunal he was 
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succeeded by his youngest son, Lindley 
Murray Hoffman, known to the whole pro- 
fession as a vice-chancellor, as ‘author of a 
treatise on Equity Practice, and as a State 
reporter. This brother of Ogden Hoffman 
died as a judge of the Superior Court of New 
York, to which Louis B. Woodruff, John 
Duer, Thomas J. Oakley, and Joseph S. Bos- 
worth, as associate judges, also bequeathed 
rich legacies of juridical learning. 

Ogden Hoffman won honors at Columbia 
College before adding his degree as coun- 
sellor to the primary one of lawyer 
through a novitiate of seven years, — the 
then prescribed term of legal study. He 
served that novitiate in his father’s offices at 
a period when the memories of Alexander 
Hamilton’s eloquence and of Aaron Burr’s 
legal ingenuity were fresh in professional 
memory, and while the exiled Thomas 
Addis Emmett stood primus inter pares at 
the New York Bar. 

From the outset to the close of his career 
Ogden Hoffman was regarded as a lawyer’ 
grounded in the principles of legal science, 
and as never “a mere case lawyer.” Gifted 
with handsome and expressive face, graceful 
figure, excellence of gesture, — not only 
“suiting the action to the word,” but often 
preceding the strong sentence with that apt 
and forecasting gesture which Webster, Ever- 
ett, and Choate remarkably used, — musical 
voice (popularly termed of silver tones), 
magnetic eyes, rapid utterance in well 
rounded Saxon language, logical conception, 
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a Walter Scott memory, yet freed from pe- 
dantry, fertile with figures of speech that 
were never misplaced or incongruously used, 
quick at apt quotation, ready with popular 
selections of illustration, happy adaptions of 
manner to his audience, whether the twelve 
or thousands,—Ogden Hoffman was an orator 
worthy of ranking with Wirt, Webster, and 
Wendell Phillips, among past Titans of elo- 
quence, or with many of their successors, 
although these are often handicapped by 
a “trade” atmosphere, as it were, that of 
late surrounds the practice of law in New 
York (land of codes and form books, and 
procrustean statutes),and by an atmosphere 
not as congenial to oratory as it was when 
Marshall reigned in the realms of law, or 
Story was accepted as premier to the legal 
profession. 

But while cultivating persuasion and the 
picturesque to an extent never since Ogden 
Hoffman’s death equally known to the New 
York Bar, he by no means neglected the 
plod of analysis, the patient search after pre- 
cedent, or the beauty and force of the maxim 
cadem ratio tbidem lex. He was in whole a 
rare combination of the old-fashioned lawyer, 
like Simon Greenleaf, and of the pyrotechnic 
French Maitre. 

Ogden Hoffman was proficient in what Irish 
hedge-school pedagogues used to call the 
“humanities.” He had been an avid reader 
of history and poetry. Like many an actor, 
his mind was stored with Shakespeare of his 
own mining, — for he lived before the era of 
the Bartlett quotation manual. 

One of his sayings to his juniors — who 
loved him for his courtesy, urbanity, and 
readiness at giving advice without accom- 
panying it with any of the “ I am Sir Oracle” 
behavior — was, “ When you prepare or try a 
case, treat your brain as a sponge, and satur- 
ate it with precedents, as ready for the occa- 
sion sudden, and facts on both sides ; try 
your opponent’s case first ‘in your mind’s 
eye, Horatio.’ Go prepared to meet obstacles 
by anticipating them, and do not be too con- 
fident in your own biased view of the case.” 











Not alone for oratory or persuasive power 
was Ogden Hoffman famed, but he was 
noted also by watchful contemporaries and 
attorneys who employed him for his skill at 
direct and cross examination. When he had 
extracted from his own witnesses the pith of 
his case, he did not attenuate it by any 
“linked sweetness long drawn out,” nor did 
he expose flanks or centre to be turned, or 
to be pierced by too much cross-examina- 
tion. He was accustomed to refer to that 
procedure as the lawyer's maelstrom. He 
has been heard to say that before putting a 
cross-question the counsel should in framing 
it consider whether an answer in one possible 
way could prove damaging, and if so, not to 
take the risk. He was not likely to neglect 
the art of laying a trap on his own direct ex- 
amination of a witness into which an adver- 
sary could fall on the cross-examination by 
the latter pursuing a topic or fact so as to reck- 
lessly emphasize it in real aid of the direct 
examination. What skill and prudence were 
to the surgeon when lancet or scalpel come 
near to artery or vital point, those qualities 
were to Ogden Hoffman whenever probing 
into the mystics of his opponent’s case. He 
was a fencer and swordsman in examinations 
from knowledge acquired while a midship- 
man under Decatur off Tripoli. He there 
had learned tact, finesse, and had salted his 
courage. Hence, at the bar he practised 
well its own play of tierce, carte, and 
lunge. 

If ever disposed to move a nonsuit or the 
dismissal of a criminal charge, he would first 
consider what effect a refusal by the court 
would have upon jurors, who often construe 
such refusal as a judicial hint to them to- 
wards a verdict. He wasa firm believer in 
those legal ethics as to duty towards a client 
which Henry Brougham enunciated during 
the trial of Queen Caroline. And while he 
remembered that kind of duty, and that ad- 
vocate was in his way as much of a sworn 


| officer of a court as was its judge, Ogden 


Hoffman rendered to the latter a respectful 
deference, and often the more when the arbi- 
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trator upon the bench was his inferior in 
learning and temperament. 

Famed in the drawing-room and salon for 
gentlemanly instincts and poise, he carried 
these into court. He was never a Sergeant 
Ballantyne in bullying a witness, nor did he 
forget that even prize-fighters shook hands, 
and duellists saluted, before going to the 
ropes or measuring weapons; or while it was 
pistols for two it was also coffee for one. Be- 
cause of his geniality, consultations with him 
made delightful meetings for his colleagues. 

His forte at the bar came in tort and crim- 
inal trials, although he was equally masterful 
in commercial cases, and especially in those 
relating to marine matters wherein such col- 
leagues as George Wood, Daniel Lord, and 
Wm. Curtis Noyes figured, —their special- 
ties being commercial controversies. 

Ogden Hoffman exhibited profound know- 
ledge of human nature. He had enjoyed op- 
portunities of studying it. 
nurtured, and schooled near Goshen, in 
Orange County, New York, and not far from 
the Headquarter-House that is linked with 
the memory of Washington. Thereabouts, in 
a region flowing to this day with milk and 
honey, his father owned a country resi- 
dence. Wm. Henry Seward was there one of 
his boyish school companions. Both of them, 


He was born, | 





in the rough and tumble of village life and | 


in Justice’s courts, found opportunities for 
“cramming human nature,” as Mark Twain 
has put it, and of learning how to avoid the 
pettifogging arts of a Mark Meddle, or a 


Jenks, who have been satirically immortalized | 


in the widely known comedy of “ London 
Assurance.” 

Upon his rural admission to the Orange 
County Bar, young Hoffman’s command of 
cleverness, tact, and persuasion immediately 
won attention, as did Seward’s ability in the 
Cayuga County district, to which the latter 
removed. While yet.in appearance an urchin, 
Mr. Hoffman was chosen district-attorney. 
After his full removal to New York City he 
was there chosen to serve two terms as such 





prosecutor in the criminal courts, where more | 


human nature was necessarily studied. The 
traditions of the New York Bar afford best 
remembrances of his legal skill in prosecut- 
ing or defending accused persons, As dis 
trict-attorney he never— to use his own 
phrase — spelled prosecutor as persecutor. 
If he thought a case for the people was 
doubtful, he had the moral courage to obey 
the law, yet to give the benefit of any 
rational doubt of guilt to an accused. He 
never fell into the common error of some 
prosecutors by seeking a conviction for the 
mere sake of personal victory. In both civil 
and criminal forums, judges received his 
statements as equal to technical affidavits. 
Neither his emotions were allowed to con- 
quer his judgment, or this to destroy his 
emotions. Editor Bennett once named him 
the Admirable Crichton of the Bar. 
Musically educated auditors claimed that 
his voice possessed a gamut upon which he 
played as if it were an instrument. It could 
impressively denounce, it could strike a 
pathetic tremolo, and it could lightly enun- 
ciate wit or humor, rise to an alto in sarcasm, 
or attune itself to the faintest of tender tones. 
No one at the New York Bar has been his 
full successor in the arts of oratory, or as a 
nist prius persuadant. In banco his argu- 


| ments were permeated with logic, and the 


sketches of his briefs given in the State or 
Federal Reports between his meridian of 
fame in 1830 to its closing hours of 1855, 
provide testimony to the fulness of his learn- 
ing, and the close application of it to favor- 
able or unfavorable facts of any case which 
he conducted. 

His greatest success was won by the 
acquittal of a young man named Robinson, 
who was charged with the murder in her bed 
of a nymph du pave named Helen Jewett at a 
noted maison de plaisance, when opportunity, 
means of access, motive, and presence at the 
scene of crime through a dropped cloak and 
a deserted hatchet — each traced to his pos- 
session on the day of the deed — seemed 
to concur. But the advocate pressed the 
theory of doubt and the probability of a 
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jealous sister inmate committing the crime ; 
and then he demonstrated how ingeniously 
manufactured evidence could point suspicion 
towards the accused. All presented so elo- 
quently to the jurors, that as one of them 
afterwards publicly stated, his fellows were 
so carried away by the force of Ogden Hoff- 
man’s plea, and by the magnetism of his 
presence, that they on retirement for consul- 
tation seemed unable to canvass the evidence 
with unbiased judgment. That forensic suc- 
cess, akin to a success of Henry Erskine in 
the Lord Sandwich memorable case, brought 
to Hoffman immediate retainers, and an 
accession of income most acceptable to one 
who, like many lawyers, “lived well, yet 
worked hard, but seemed born with the luck 
of dying poor.” He was, like Pitt and Fox 
and Sheridan, constantly hampered with 
debts and harassed by creditors, although 
he was free of vices. He ever kept pace 
with society, and a spontaneous generosity 
set that pace. 

His latest forensic effort was in the contest 
over the last will and testament of the mil- 
lionnaire Henry Parish; and his intimates 
believed that his exhausting labors in that 
contest — such lawyers as Daniel Lord, 
Charles O’Conor, and Robert J. Dillon being 
participants on one side or the other side of 
the legal struggle involving subtle questions 
of incapacity and undue influence —con- 
tributed to his final illness. 

Whoever may collaborate in a book to be 





entitled “ Triumphs of the American Bar” 
must justly inscribe the name of Ogden 
Hoffman high on any monument of rhetoric 
which that collaborator may provide for com- 
memorating eloquence and forensic skill. 

Mr. Hoffman’s estate after his death, at 
the comparatively early age of sixty-three, 
was scarcely deserving, in a pecuniary way, 
of being opened for administration. And 
his widow by his second marriage —a 
daughter of Samuel L. Southard, acting vice- 
president when John Tyler succeeded, upon 
the death of Gen. Wm. H. Harrison — was 
compelled to open for the support of her- 
self and young family a school for young 
ladies. 

The prestige of the Hoffman family as 
lawyers was continued by a son through a 
first marriage, — the third Ogden Hoffman 
of the name, — who served in California as 
Federal Circuit judge for more than a quar- 
ter-century, and who dying a year ago is 
said to have left a son who will be a fourth 
Ogden Hoffman to follow the professional 
“footsteps of his illustrious predecessors.” 

It is a curious commentary upon the eva- 
nescence of a lawyer’s fame that in the Ap- 
pleton American Encyclopedia no mention 
is made of those three Hoffmans above men- 
tioned, — grandfather, son, and grandson, 
—while a brother of Ogden Hoffman the 
second (Charles Fenno Hoffman, who was 
a poet and journalist of local import) finds 
therein a memorial place. 
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LAWYERS AND MARRIAGE. 


ARRIAGE tends to get later and later, | 
as the Registrar-General tells us. 
People who twenty years ago married at 
twenty-five, now put it off till thirty-five, and 
of all classes the latest to marry are lawyers. 
A doctor is bound to marry. Lady patients 
do not like an unmarried doctor. Clergymen, 
too, must marry, for a clergyman’s wife is as 
essential a part of the parish as her husband. 
Moreover; the persistent worship of curates | 
by young lady devotees is sooner or later | 
fatal to the most determined celibate. A | 
lawyer, professionally speaking, is none the | 
worse for being unmarried. Ambitious men 
(and ambition is the besetting sin of lawyers) 
think themselves very much better without 
it. A variety of qualifications for getting on 
in that profession have been enumerated, — 
influential connections, “ devilling,” writing a 
book, and not possessing a shilling, — but 
marriage is not numbered among them, unless 
it be the pseudo marriage of the song, with 
a solicitor’s “‘ ugly elderly daughter.” Hence 
marriage to an unrisen lawyer is a luxury, 
and an expensive one. We hear much of the 
uncertainty of the law, but its uncertainty as 
a source of income is undeniable. When | 
Lord Bacon spoke about giving hostages to 
fortune, he was probably thinking of his own 
profession. Certainly he did not commit the 
imprudence of early marriage himself, for he 
was forty-five before he found the “ hand- 
some maiden to my liking,” whom he married, 
and who afterwards incurred his deep dis- 
pleasure by flirting with his gentleman usher, | 
or whatever else was the “ great and just | 
cause” for which he disinherited her. And | 
the “handsome maiden” he took care should | 
be one with a handsome portion too. But | 
Bacon was of a cold nature, and like many | 
others he waited too long. “I’m no fora | 
man marrying,” says Mrs. Poyser in “ Adam | 


Bede,” “ before he’s old enough to know the | 








man that goes past his dinner-time, and he 
turns his meat ower and ower wi’ his fork, 
and finds fault wi’ the victual when the fault ’s 
wi’ his own inside.” There are many men 
who are predestined old bachelors, like the 
eminent lawyer mentioned in Sergeant Rob- 
inson’s Reminiscences, who said “he was 
born a bachelor, and in that persuasion he 
intended-to remain.” Selden, himself a great 
lawyer, was one of thistype. In his “ Table 
Talk,” he calls marriage “ a desperate thing.” 
“The frogs in A=sop,” he says, “ were ex- 
tremely wise. They had a great mind to 


| some water, but they would not leap into the 


well because they knew they could not get 
out.” This is rank misogyny. Even Lord 
Campbell contemplated a solitary old age 
with dismay. Over and above professional 
prudence or ambition, there may be a want 
of susceptibility on the part of lawyers to 
the tender passion. Their energies, to put 
it physiologically, all run to brains, leaving 
the emotional or sentimental part atrophied. 
Lawyers, at all events, are credited with hard 
hearts as well as hard heads. ‘Gentlemen 
of your profession,” said Mr. Pickwick to 
Sergeant Snubbin, “see the worse side of 
human nature. All its disputes, all its ill- 
will and bad blood, rise up before you.” 
“ You must admit,” said a doctor, addressing 
Bobus Smith, Sydney’s lawyer brother, “ that 
your profession does n’t make angels of men.” 
“No,” replied Bobus ; “ your profession gives 
them the first chance of that.” On the other 
hand, there is a great deal of truth in the 
saying that a man never settles down to 
work till he gets married, — ranges himself, 
as the French say. Lady Hardwicke often 
humorously laid claim (as she had good right 
to do) to so much of the merit of Lord Hard- 
wicke’s being a good Chancellor, in that his 
thoughts and attention were never taken 
from the business of the court by the private 


difference between a crab and an apple; but | concerns of his family, the care of which, 
he may wait ower long, and then he’s like a | the management of his money matters, the 
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settling all accounts with stewards and others, 
and above all, the education of his children, 
had been wholly her department and concern, 
without any interposition of his, further than 
implicit acquiescence and entire approbation. 

If marriage, too, brings responsibility, it 
furnishes a new incentive. John Scott would 
never have become Lord Eldon, unless he 
had run away with “his Newcastle beauty,” 
Miss Surtees. ‘I have married rashly,” he 
writes ; “ but it is my determination to work 
hard for the woman I love.” This was the 
right spirit; and work hard he did, getting 
up at four o’clock to read law, and wrapping 
his head in wet towels. Yet these laborious 
days in Cursitor Street, when he slipped out 
at night to Fleet Market to get sixpenny 
worth of sprats for supper, were among the 
happiest in his life. His labors were light- 
ened by the constant companionship of his 
amiable and beautiful wife, who accustomed 
herself to his hours, and would sit up with 
him silently watching his studies. “There 
is nothing,” he afterwards said, “does a 
young lawyer so much good as to be half- 
starved.” 
début in Rex v. Baillie, he was asked how he 
had the courage to stand up so boldly against 
Lord Mansfield. He answered that he 
thought his little children were plucking his 
robe, and that he heard them saying, “ Now, 
father, is the time to get us bread.” Mar- 
riage, too, had a good deal to do with the 
success of Lord Truro, not to speak of im- 
proving the then over-convivial habits of the 
circuit bar. When Wilde (Lord Truro) 
joined the Western Circuit, he was an invalid, 
and travelled with his wife. He rarely dined 
at the circuit mess, and devoted the entire 
evening to his briefs. 
corresponding alteration of habits in others ; 
and a popular leader, afterwards a distin- 
guished judge, is reported to have said to 
him, “I'll tell you what it is, Wilde, you 
have spoiled the circuit. Before you joined 
us we lived like gentlemen, sat late at our 
wine, left our briefs to take care of them- 


When Erskine made his brilliant 





This compelled a | 


| that 


| 
| 


selves, and came into court on a perfect 
footing of equality. Now all this is at an 
end, and the assizes are becoming a drudgery 
and a bore.” 

Lord Campbell had a poor opinion of law- 
yers’ matrimonial choice. ‘Generally speak- 
ing,” he says, “the wives and daughters of 
lawyers are nothing by any means to boast 
of. Barristers do not marry their mistresses 
so frequently as they used to do, but they 
seldom can produce a woman that a man 
can take under his arm with any credit.” 
This is certainly a monstrous libel. Lord 
Campbell might have remembered that the 
wife of the judge whose decisions he reported, 
Lord Ellenborough, had been a reigning 
beauty and a toast ; that the wife of his great 


| rival, Lord Lyndhurst, was one of the chief 


ornaments of London society ; that the wife 
of his friend, Lord Tenterden, was all that 
a wife could or should be; that it was despair 
for the death of an amiable and accomplished 
and too well-beloved wife which had caused 
Sir Samuel Romilly, in a “horrible dismay 
of soul,” to take his own valuable life; to 
say nothing of Lady Abinger, Lady Den- 
man, and Lady Hatherley. One of the most 
pleasing incidents in the life of the late Lord 
Hatherley is that which illustrates his at- 
tachment to his wife: — 

“Some years before his death Lord Hath- 
erley, having to attend the Queen as Lord 
Chancellor, was bidden to stay as her Maj- 
esty’s guest after the business for which he 
had come was finished. He betrayed some 
hesitation at this command, and, being 
pressed to explain, told her Majesty that it 
was the first occasion in his married life on 
which he had passed twenty-four hours away 
from Lady Hatherley. The Queen allowed 
him to depart, and graciously commanded 
the next time the Lord Chancellor 


| visited her he should be accompanied by 


| 


| 
| 
| 


Lady Hatherley.” 

“Hatherley,” said Lord Westbury, “is a 
mere bundle of virtues without one redeem- 
ing vice.” — Law Gazette. 
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PERTURBED SHADES. 
By Francis Dana. 


Scene, Zhe Probate Court. Enter, THREE SHADES, invisible. 


1st SHADE (intestate) sings, pensero. 


H4? I not been too ill to attend to my will 
I’d have disinherited Jim; 
And now they swear he’s my lawful heir, 
And they've given it all to him. 


2@d SHADE (who has drawn his own will, in the light of “ The Pocket Counsellor-at-law 
or, Every Man his own Attorney”) sings, allegretto. 


Oh, never die till you ve made, as I, 
Your will and your testament, 


Or your administrator ‘ll cut up your estate 
According to laws of descent. 


(Fudges and registers of Probate defend us !) 

Oh, fang that judge—what’s that? Oh, Frupce!? 
Can’t he read, I'd like to know? 

Has a man zo say, in regard to the way 
His property ’s going to go? 


THE Court, audibly. 


The rule in Shelley’s Case applies, and Bertrand takes in fee, the word 


heirs giving a hereditary construction to the whole. 


2d SHADE. 
My will I took from a printed book, 
Verbatim. Could / divine 
That that blamed old fool would apply the rule 
In Shelley’s Case to mine? 


1 The Shade doubtless subjected his desire to use a stronger term to the necessities of the 
rhyme. — ED. 
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I left some land to my son Bertrand 
For 4fe, with remainder to fers. 

He takes in fee, and the heirs—ah me!— 
Get nothing, in equal shares. 


And my devisees in their degrees 
Get nothing, or little at best, I see; 
While an heir I hate takes a large estate 
On the ground of my partial intestacy! 


3@ SHavE (whose will had been ably drawn by counsel in the previous century). 


Ere / took my last journey I had an attorney 
And set him at work to draw 

An elegant will with a codicil, 
According to form of law. 


And none by that will hath taken a md; 
Since first they broke the seals, 

A century’s past, and I’m told at last 
It has gone to the Court of Appeals. 


And each legatee is as dead as we, 
And the graves of the heirs are green; 
But the will must bide till the court decide 
Whatever its phrases mean. 
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THE OLD AND THE NEW DEBTOR. 


i ie run in debt in these days is a sub- 
ject for light comedy, the burden of 
many a jest. In early times it was truly a 
tragic situation. The Roman debtor, as 
everybody knows, who made default for 
thirty days in paying up, was handed over 
to his creditors in execution; and with nice 
particularity (meant to be humane) the 
Twelve Tables went on to define the exact 
weight of the fetters (not more than fifteen 
pounds!) with which the creditor might load 
him. If this discipline failed, the creditor, 
after sixty days more, might slay or sell 
him, or, if there were several creditors, they 
might hew him in pieces‘among them; and 
the Roman law, in such a case, was not as 
precise as the law of Venice about a creditor 
getting more of the debtor’s carcass than 
was proportioned to his debt. But this carv- 
ing up of the debtor was an expensive 
luxury, only to be indulged in by a Roman 
Shylock. The usual and business-like thing 
was to sell him or keep him as a slave. In 
the pre-Solonian jurisprudence at Athens 
things were rather worse, for every debtor 
unable to fulfil his contract was not only 
liable to be adjudged as the slave of his 
creditor, but also his minor sons and unmar- 
ried daughters and sisters, whom the law 
gave him the power of selling. The Gentoo 
law of India also gave the creditor power to 
seize and confine the debtor, his wife, chil- 
dren, and chattels of all kinds; but it is 
peculiar in providing that before he pro- 
ceeded to these “fierce extremes” he was 
to try various milder modes of obtaining 
payment. If speaking to the friends and 
relations of the debtor proves unsuccessful, 
“he shall go in person,” says the Gentoo 
Solomon, “ and importune for his money” 
(no novelty this), “and stay some time at 
the debtor’s house without eating or drink- 
ing.” If this fails, “ he shall carry the debtor 
home with him, and having seated him 
before men of character and reputation shall 
39 





there detain him.” Next, a little roguery 
may be practised ; “he shall endeavor by 
feigned pretences to get hold of some of his 
goods.” After these have been exhausted 
ineffectually, the creditor “ramps for his 
money,” and may exclaim with Romeo, 


“* Away to heaven respective lenity.”” 


The plan indicated above of staying at the 
debtor’s house without eating or drinking 
is technically known in India as “doing 
dharna.” The most ingenious form of this 
debt-collecting process is hiring a Brahmin 
to do the sitting; for if this sacred person 
should be starved to death in mute impor- 
tunity before the debtor’s door, curses of the 
most appalling description would alight on 
the debtor’s head. It is as if an English 
creditor were to employ an archdeacon, or 
some other dignified ecclesiastic, to dun his 
debtor. According to the Teutonic codes, 
again, the insolvent debtor falls under the 
power of his creditor, and is subject to per- 
sonal fetters and chastisement. Cesar, 
when he was in Gaul, found Orgetorix 
surrounded with a retinue of these enslaved 
debtors of his (ob@rvatos suos). King Alfred, 
in his laws, exhorts the creditor to lenity 
(Thorpe, I. 53). This extraordinary and 
uniform severity of ancient systems of law 
to debtors, and the extravagant powers 
which they lodge with creditors, is re- 
marked by Sir H. Maine. “It often strikes 
the scholar and the jurist,” he says, “as 
singularly enigmatical;” and he tries to 
explain it by the theory that the nexum, to 
take the case of the Roman debtor, was 
really in the nature of a conveyance and not 
contract, payment being artificially pro 
longed to give time to the debtor. Hence 
the debtor’s default was regarded with great 
disfavor. This is ingenious, but too subtle 
The explanation is probably much simpler; 
partly it was indifference to suftering, and 
partly it was that so long as slavery and 





306 


The Green Bag. 





serfdom were recognized institutions, so 
long a man’s person was part of his prop- 
erty and a realizable asset; and probably 
the idea never occurred to members of such 
a primitive community that the debtor 
should not pay his debt with his person. 
The human-chattel view is, of course, very 
shocking to us, with all its attendant misery ; 
but it requires no particular stretch of ima- 
gination to picture such a state of society. 
We have only to go back a century — hardly 
that, indeed —to find in our own country, 
with its boasted freedom and merciful laws, 
the same thing, slightly modified, — debt, 
that is to say, expiated by life-long imprison- 
ment with or without the tortures of damp 
dungeons and fetters (see 17 State Trials, 
298-618), an imprisonment involving not 
only the debtor, but his family. A trum- 
pery matter of a few pounds might lodge a 
man in the Fleet, or King’s Bench, and 
over their portal was written more unmis- 
takably than that which Dante saw, — 


‘* All hope abandon ye who enter here.” 


History teems with examples. The comic 
poet Wycherly languished for seven years 
in the Fleet for want of £20. Sheridan, 
in the person of Sir Charles Surface, could 
flash his brilliant jests at the Jew; but he 
had to endure the final ignominy of being 
dragged from his bed, a dying man, to a 
sponging-house. The scenes of “ Little 
Dorrit,” as everybody knows, were no fanci- 


ful creations of Dickens; but the veritable | 


picture of his father’s and family’s own 
‘“‘ Micawber ” experiences. One bright ex- 





| 


ception to the blighting influence of the 
debtor’s gaol is on record. The King's 
Bench prison made the fortune of Chief- 
Justice Pemberton ; for, having squandered 
his substance in riotous living, and being 
consigned to “durance vile,” he fell to at 
his law books (hitherto neglected), and 
established such a reputation for learning 
as induced his Jew creditor to let him out 
(not from any weak motive of compassion, 
but that he might work out his debt by legal 
practice), and led ultimately to his attaining 
the highest honors of his profession. 

From undue severity the law has now 
passed to an almost too easy tolerance of 
indebtedness. The so-called imprisonment 
for debt under the Debtors’ Act is not 
imprisonment for debt, but for dishonesty, 
as the late Lord Bramwell pointed out in 
Stoner v. Fowle (13 App. Cas. 28), for it is 
only when a man has had the means of pay- 
ing and has not done so that he can be 
imprisoned. The Bankruptcy Act, 1883, 
has for the first time struck the right note 
in recognizing that there are debtors and 
debtors, and in discriminating between insol- 
vency induced by misconduct, such as 
extravagant living or reckless speculation, 
and insolvency induced by misfortune with- 
out misconduct. But it may be noted that 
the withholding the discharge is in the 
interests of the commercial community, not 
redress according to the creditor. The 
creditor’s ‘‘sole remaining joy,” now that 
whips and fetters are denied him, is to 
“heckle ” his debtor at the public examina- 
tion. — Legal Gazette. 
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LEGAL REMINISCENCES. 


- 


By L. E. CHITTENDEN. 


Y pEAR EpitTor, — You have asked 

me to contribute some reminiscences 

to the “ Green Bag ;” and although I am by 

no means sure that I shall write anything 

worthy of your clever magazine, yet in order 

to show my good-will, I will brush up my 

memory, hoping that it may yield a few 

curious or amusing incidents which may 
serve to entertain your readers. 

Times have indeed changed since I was 
admitted to the Bar of Vermont some forty- 
odd years ago, and in nothing more than in 
the public estimate of the value of profes- 
sional services. My legal friends of the 
younger generation give me a look of incre- 
dulity when I tell them that I began practice 
before a Supreme Court the judges of which 
worked from nine A. M. to six P. M. every day, 
except Sundays and holidays, for $750 per 
year. 

“ What kind of material did your State get 
for such niggardly pay?” they ask. Well, 
the first Supreme Court before which I ap- 
peared, comprised Charles K. Williams and 
Stephen Royce, whose sound opinions are 
known to every New England lawyer; 
Samuel S. Phelps, pronounced by Mr. Web- 
ster the best lawyer of his time in the Senate 
of the United States; Jacob Collamer and 
Isaac F. Redfield, both lawyers and states- 
men of national reputation. And although 
we considered the court a fairly good one, it 
was not thought to be anything extraordinary. 
The little State could have duplicated it at 
the same epoch. 

“ But they were men of small practice and 
limited judicial views!” I have heard it said. 
Possibly; for the following incident will 
give an idea of the type of men to which 
they belonged. 





or, as it should be called, the Circuit. It was 
an action on a written contract to recover 
pay for ten locomotive engines. The con- 
tract provided for payment in the securities 
of the defendant, —a railroad corporation. 
It was claimed by the plaintiff that the de- 
fendant had disqualified itself from issuing 
the securities described in the contract, and 
a recovery was claimed in money. 

The case turned upon the construction of 
the written contract. The question was 
thoroughly discussed ; and much to my dis- 
appointment, the judge decided against my 
client, and directed a verdict for the plaintiff. 
I made the usual motion for a new trial. 
The judge asked whether I was willing to 
have it heard the next morning. As I 
wanted to appeal, and had no expectation of 
succeeding in my motion except in the Ap- 
pellate Court, I consented. 

The next morning the motion was heard, 
—the only question was the one he had 
decided on the previous day. Of course I 
argued it as well as I could ; my adversaries 
did the same. The-judge decided it on the 
spot in an able opinion. One who heard it 
would not have supposed that he had ever 
heard of the question before, much less that 
he had decided it the other way within the 
last twenty-four hours. He reversed his 
first decision, and granted my motion. His 
“ narrow views” and “pride of opinion” in 
this instance were rather curiously illustrated; 
for he exhibited no more hesitation in revers. 
ing himself than he would have shown in 
reversing another for whose opinion he had 
no respect whatever. Perhaps not every 
“ broad-minded’"’ and experienced judge of 
recent times would have shown greater 


I had a heavy case before | courage, or more indifference to his own 


one of them, presiding in our county court, | record for consistency ! 
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“All this may be,” says the reader. 
“Granted that there were giants in those 
days, Vermont now produces no such judi- 
cial material!” 

That is an admission which I could not 
make. I donot believe that the bar has much 
deteriorated in any of the New England 
States, though it must be admitted that the 
practice and legislation have. The sugges- 
tion reminds me of a story, or rather of an 
observation made by a bright Vermont law- 
yer. He afterwards became insane, poor 
fellow! and when I last heard from him he 
was contented and happy in the opinion that 
he was the proprietor and superintendent of 
the beautiful institution in which he was 
confined. 

There was a Federal judge to be appointed 
in the Vermont district. Aspirants were 
numerous, most of them very competent, 
with strong and active supporters. The 
youngest and least known of them received 
the nomination. A New York lawyer, bit- 
terly disappointed that a friend whom he 
recommended did not get the place, com- 
plained of and criticised Mr. Evarts, then 
Attorney-General, for passing over distin- 
guished, able men, and appointing one whom 
nobody knew. 

“Don’t trouble yourself about Evarts! ” 
said my friend. ‘“ He lives half the year in 
Windsor, and understands the situation. He 
knows that he can fish up any trout-stream 
in Vermont, and catch a better man for a 
judge than he could find in your big city 
with Lord Rosse’s telescope and a search- 
warrant! ” 

Although we were so fortunate in those 
days as to have the best material on the 
bench, we were often called upon to deal 
with as worthless stuff on the stand as one 
could find nowadays in any of our city 
courts. It has been my observation that a 
witness who on his cross-examination repeats 
the question asked him before answering it, 
is almost invariably dishonest or at least 
untrustworthy. In a case in which I was 
counsel, a fellow who called himself an expert 








testified to facts which, if true, destroyed my 
client’s claim, and in order to make all safe 
for his employer, he also swore to admissions 
of my client which were fatal. 

“What is your name?”’ I asked. 

‘““‘What is my name?” he inquired. I 
promptly set him down as a fraud, and asked 
him many questions, to let the jury hear his 
parrot-like repetitions. He fell into the trap, 
and did not fail to repeat in a single instance. 
Finally I asked, “ What is your business?” 

“What is my business ?” he repeated. 

“Yes! Can’t you hear? What — is — 
your — business?” 

After sufficient hesitation to indicate a 
doubt in his own mind whether he had any 
business, he said, — 

“* Rubber.” 

“ Rubber of what?” I asked. 

“ Rubber of what ?” he repeated. 

“Yes! Yes! Rubber of what?” I de- 
manded. “Tell us what kind of a rubber you 
are?” 

I do not know why, but my last question 
completely upset the expert witness. His 
assurance left him,—he literally went to 
pieces. After this, I had no difficulty in ex- 
posing his ignorance and his falsehoods. I 
remarked to the jury that they could see the 
lie run out of him, as they had seen it run 
from a leach in the home soap-making of 
their early lives. 

In one respect the lawyers of some parts of 
New England were remiss. They did not 
always cultivate the social qualities of each 
other. Good fellowship, respect for one 
another, may make our hardest drudgery 
pleasant. Once or twice in every year the 
lawyers of every county 


“ Should gather round the table, 
With mirth and uproar loud,” 


as we did at the annual bar supper of Addison 
County, Vermont. There we had in all the 
judges; we criticised their opinions, made 
speeches, and sung songs. The memory of 
those festivals still clings around the old 
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court-house and hotel in Middlebury, and 
gray-haired sires tell their grandsons of the 
glorious fun we had at least once a year. 
Now, forty years afterward, I bear testimony 
to the fact that nowhere in the State was the 
hard work of our profession so agreeable, 
the brethren so courteous to the court and 
to each other, rivalry and jealousy so com- 
pletely suppressed among members of the 
bar in Vermont as in Addison County. 
These excellent results were largely due to 
the annual bar supper! 

Young Vermont lawyers were sometimes 
eminently fitted to “go West and grow up 
with the country.” I was for many years 
chairman of the committee to examine can- 
didates for admission to the bar. One day 
there came before us two young men who 
had ‘entered their names” in some office, 
and there devoted themselves to teaching. 
Of the law, of any branch of the law, they 
were as ignorant as so many Hottentots. 
' The only rule they had pretended to comply 
with was their term of service in a law office, 
and their graduation from some college. I 
frankly told them that for them to attempt 
to practise law would be wicked, danger- 
ous, and would subject them to suits for 
malpractice. They begged, they prayed, 
they cried. They had been poor,— had 
taught school to pay their way through col- 
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lege, and now wanted to go West. They 
overcame my associates ; and I, with much 
self-reproach, consented to sign their certifi- 
cates, on condition that each would buy a 
copy of Blackstone, Kent’s Commentaries, 
and Chitty’s Pleadings, and immediately 
emigrate to some Western town! 

They were admitted. For six or seven 
years I heard nothing of either. But in 
1863 there came to my office in the Treasury 
in Washington a bulky package by express. 
Being opened, it exposed a thick volume of 
seven hundred pages, in law calf, entitled 
“A Treatise on the Constitution of the 
United States of America.” It was published 
by a firm of law booksellers in a Western 
State. One of the candidates whose admis- 
sion had so strained my conscience was ?ts 
learned author. It was dedicated to, and 
highly commended by, his rival in ignorance 
and his companion, with the title of “ Justice 
of the Supreme Court” of the State to which 
they had so recently emigrated! I cannot 
pass judgment upon the book, for I have 
never read it; but I have seen it cited with 
approval in an opinion by the Chief-Justice 
of the United States. Both these young 
men, notwithstanding their bad start in life, 
went West, grew up with the country, and I 
have no doubt became good and useful 
members of the community. 
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THE SUPREME COURT OF APPEALS OF VIRGINIA. 


. 


By S. S. P. Parreson, of the Richmond, Va., Bar. 


EPRESENTATIVE government, with- 

out which modern civilization could not 
endure, sprang into existence — “ broke out,” 
as a writer on colonial history! expresses it 
—at Jamestown, July 30, 1619, and at the 
beginning of the Revolution of 1776 it was 
practically a bicameral government all over 
America. But, strictly speaking, there was 
then no court of last resort in the colonies. 
The famous “ Parsons Cause,” brought in 
Hanover County Court, April 1, 1762, in 
which the Rev. James Maury was the nom- 
inal plaintiff, and the Rev. John Camm, 
Commissary” of William and Mary Col- 
lege, and as such agent of the Bishop of Lon- 
don and the Established Church of England, 
was the real plaintiff, was tried before a Vir- 
ginia jury ; and after the rout of the clergy by 
Patrick Henry, a final appeal could only be 


taken to the king and his privy council in ] 


England. All of the Virginia courts and 
people sustained Patrick»Henry. A case in 
which Camm himself was plaintiff was ap- 
pealed from the General Court of Virginia ; 
but the king allowed it to be dismissed in 
1767 on a technicality, for it was then very 
evident that public sentiment on this side of 
the ocean would not sustain the crown. The 
voices of the Tories who wished to uphold 
George III. in his encroachments on the 
rights of the people were soon silenced by 
the guns of liberty. It was really a matter 
which was beyond thé jurisdiction of the 
court, as much beyond such jurisdiction as 
was the ineffective attempt nearly a century 
later of the Supreme Court of the United 


States, in Scott v. Sandford, 19 How. p. 393, | 


to stem the tide of the “irrepressible con- 
flict” by a decision, perhaps technically right, 


1 Seeley’s “ The Expansion of England” p. 67. 





of a question bargained for in the Constitu- 
tion, which had grown to be an outrage upon 
the conscience of mankind. 

The principal court in Virginia before the 
Revolution, known as the General Court, con- 
sisted of the governor and council for the 
time being, any five constituting a court. It 
had jurisdiction “to hear and determine all 
causes, matters, and things whatsoever relat- 
ing to or concerning any person or persons, 
ecclesiastical or civil, or to any person or 
thing of what nature soever the same should 
be, whether brought before them by original 
process, appeal from any inferior court, or by 
any other way or means whatsoever.” Its 
jurisdiction, both original and appellate, 
was limited to controversies of the value of 
410 sterling, or 2000 pounds of tobacco and 
upwards, as appears by Acts of the General 
Assembly of 1753, ch. 1, §§ 2, 5, and 25. It 
had exclusive criminal jurisdiction as a court 
of oyer and terminer. It retained its crim- 
inal jurisdiction as an appellate tribunal 
exclusive of all others until the adoption of 
the Constitution of 1851, by which it was 
abolished. For a short time after the Revo- 
lution it was consolidated, as to its appellate 
jurisdiction, with the Admiralty Court and the 
High Court of Chancery, which formed the 
first Court of Appeals of Virginia under her 
first Constitution, which was adopted on the 
29th day of June, 1776. After the Supreme 
Court of Appeals proper was formed, on Dec. 
24, 1788, the General Court had no appel- 
late jurisdiction, except in criminal cases, 
cases connected with the revenue, taking 
probate of wills and granting administration 
upon intestates’ estates, in which its jurisdic- 
tion was concurrent with the District, and 
afterwards the Circuit, County, and Corpora- 


| tion courts throughout the State. It received 
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the name of General Court in 1661-1662, and 
existed one hundred and ninety years under 
the same name. 


Until the Constitution of 1851 the judges | 
of the Supreme Court of Appeals and of the | 
General Court held their offices for life. Itis | 


true the Constitution of 1829-1830 author- 
ized the General Assembly, by a concurrent 
vote of two thirds of the two houses, to 
remove a judge. 
none were ever so removed. 
formed Constitution of 1851, the judges of 
all the courts were elected by the people; the 
Supreme Court of Appeals for twelve years, 
and of the Circuit Courts for eight years, all 
being re-eligible after the expiration of their 
respective terms of service. The Constitu- 


tion of 1851 was never regularly abolished; | 


as will later on appear, it was destroyed as a 
result of the Civil War. The terms for which 
the judges have since that time been elected 


have remained unchanged; but there has | 


never been an election of the judges by the 
people in Virginia since the war. All of the 
records and order books of the General Court 
and the Supreme Court of Appeals of Virginia 
were destroyed by fire at the evacuation of 
Richmond, April 3, 1865. 
loss, not only to Virginia, but to the coun- 
try at large. The General Court, as we have 
seen, was abolished by the Constitution of 
1851, and its appellate criminal jurisdiction 
transferred to the Supreme Court of Appeals 
of Virginia, which had no criminal jurisdiction 
prior to that time. The first Court of Appeals 
was a legislative court only. The fourteenth 
section of the first Constitution conferred the 
power of electing the judges of the Supreme 
Court of Appeals, the General Court, the 
High Court of Chancery, and the judges of 
the Admiralty Court, by joint ballot on the 
two houses of the General Assembly, who 
were to hold their offices during good beha- 
vior (Hen. stat. vol. 9, p. 117). The Ad- 


This was a great | 


Under that Constitution | 
By the Re- | 











| 4 Call, p. 5. 


miralty Court, consisting of three judges, | 
was established in October, 1776; the High | They were tried and convicted in the Gen- 


Court of Chancery, consisting of the same 
number of judges, in October, 1777 ; and the 


General Court at the same time, consisting 
of five judges. 

The Supreme Court of Appeals of Virginia 
was established by an act of the May session 
of 1779; and it was provided that it should 
consist of the judges of the High Court of 
Chancery, General Court, and Court of Admi- 
ralty. This court, as is shown by an order 
entered on its order-book, met without being 
sworn in; and the judges produced no com- 
missions, as they were already judges and 
knew each other to be judges. Here is the 
quaint old order: — 


“ Williamsburg, to-wit. — At the capitol in the 
said city, on Monday the 3oth of August, one 
thousand seven hundred and seventy-nine: In 
virtue of an act passed at the last general assem- 
bly, intituled an act constituting the court of 
appeals, then and there convened, Edmund Pen- 
dleton and George Wythe, esquires, two of the 
Judges of the high court of chancery ; John Blair, 
esquire, one of the judges ot the general court; and 
Benjamin Waller, Richard Cary, and William Ros- 
coe Wilson Curle, esquires, Judges of the court of 
admiralty : And thereupon the oath of fidelity pre- 
scribed by an act, intituled, an act prescribing the 
oath of fidelity, and the oaths of certain public 
officers ; together with the oath of office prescribed 
by the said act constituting the court of appeals, to 
be taken by every Judge in the said court, being 
first administered by the said George Wythe and 
John Blair, esquires, to the said Edmund Pendleton, 
esquire ; and then by the said Edmund Pendleton, 
esquire, to the rest of the Judges the court 
proceeded to the business before them” (4 Call, 


P- 3): 


They appointed a clerk, crier, and tipstaff. 

A case of the gravest significance soon 
came before the court. It was one of the 
most important ever decided by any tribunal. 
There was no precedent for the judges to fol- 
low.! It was decided in November, 1782, and 
is styled Commonwealth v. Caton, e¢ al. 
John Caton, Joshua Hopkins, 
and John Lamb were condemned for treason. 


1 Bradlaugh v. Gossett, 12 Q. B. D. 280 








312 The Green Bag. 








eral Court, and appealed on the ground that 
they had been pardoned, and that they had 
been refused the benefit of their pardon. The 
governor had no right to grant a pardon in 
cases of treason; but he was authorized to 
suspend sentence “ until the meeting of the 
General Assembly, who shall determine 
whether such person or persons are proper 
objects of mercy or not, and order accord- 
ingly.” The House of Delegates, by resolu- 
tion of June 18, 1782, pardoned the prisoners, 
but the Senate refused to concur. The 
Attorney-General on behalf of the Com- 
monwealth denied the validity of the pardon, 
because the Senate had so refused its assent 
to the action of the lower branch of the 
legislature. 

The question then came up squarely: 
Was this a constitutional pardon? All of the 
judges united in the opinion that the act of 
the House of Delegates was unconstitutional. 
Wythe and Pendleton both delivered opin- 
ions. Said Wythe, one of the greatest 
judges who ever sat on the bench in 
Virginia: — 

“] have heard of an English chancellor who 
said, and it was nobly said, that it was his duty to 
protect the rights of the subject against the en- 
croachments of the crown ; and that he would do 
it at every hazard. But if it was his duty to pro- 
tect a solitary individual against the rapacity of the 
sovereign, surely it is equally mine to protect one 
branch of the legislature, and consequently the 
whole community, against the usurpations of the 
other ; and whenever the proper occasion occurs, I 
shall feel the duty, and fearlessly perform it. When- 
ever traitors shall be fairly convicted by the verdict 
of their peers, before the competent tribunal, if 
one branch of the legislature, without the concur- 
rence of the other, shall attempt to rescue the 
offenders from the sentence of the law, I shall not 
hesitate, sitting in this place, to say to the General 
Court, Fiat justitia ruat celum ; and, to the usurp- 
ing branch of the legislature, ‘ You attempt worse 
than a vain thing, for although you cannot succeed 
you set an example which may convulse society to 
its centre.’ Nay, more, if the whole legislature — an 
event to be deprecated — should attempt to over- 
leap the bounds prescribed to them by the people, 








I, in administering the public justice of the coun- 
try, will meet the united powers at my seat in this 
tribunal; and pointing to the Constitution, will say 
to them, ‘ Here is the limit of your authority, and 
hither shall you go, but no farther.’” 


Virginia had completely dissolved her con- 
nection with Great Britain and established a 
constitution for her own government; and 
President Lincoln was mistaken in stating, in 
his message of July 4, 1861, that not one of 
the States “ever had a State Constitution 
independent of the Union.” The Constitu- 
tion under which the famous decision was 
rendered was “ unanimously adopted ” on the 
29th of June, 1776. Mason’s Bill of Rights 
had been adopted with equal unanimity on 
the 12th of June. The other States declared 
themselves independent after the Declaration 
of Independence. Article III. of that Consti- 
tution provided that “the Legislative, Ex- 
ecutive, and Judiciary departments shall be 
separate and distinct, so that neither exercise 
the powers properly belonging to the other.” 
That was all the guide these path-breaking 
judges had to follow. 

In September, 1780, Chief-Justice Brearley 
of the Supreme Court of New Jersey an- 
nounced that the judiciary had the right to 
pronounce on the constitutionality of laws ; 
the Rhode Island court in 1786, in Trevett 7. 
Weedon, claimed and exercised a similar 
right; and the -Supreme Court of South 
Carolina (Bowman v. Middleton, 1 Bay. 252) 
in 1792. But one of these cases could by 
any possibility have been before the Supreme 
Court of Appeals of Virginia when it decided 
Commonwealth v., Caton e al. The lan- 
guage of the judges all indicates that they 
had never heard of the ruling of the New 
Jersey court, and the other internal evidence 
is practically conclusive of the fact that these 
patriotic men were cutting their way boldly 
through an unknown forest in the cause of 
human liberty. It is hardly possible that 
this important case escaped the notice of 
John Marshall ; it is not improbable that he 
was employed as counsel by some of the 
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parties, — the name of the prisoners’ counsel | 


is not given in the report,— and it doubtless 
had its weight with the Chief-Justice of the 
United States when he rendered his cele- 
brated decision in 1803 in the great case of 
Marbury v. Madison, 1 Cranch, 137. A 
modern writer ! of recognized ability says the 
Supreme Court of the United States has no 
prototype in history. To all intents and pur- 
poses, was not Vir- 
ginia’s court of last 
resort under her first 
Constitution the ori- 
ginal modei ? The 
view of the origin and 
growth of the principle 
that a court can de- 
clare an act of the 
Legislature void, here 
presented, is conceded 
by the most painstak- 
ing writer on the sub- 
ject? to be the correct 
one. The laurels be- 
long tc Wytheand Pen- 
dleton.? The Admir- 
alty Court ceased toex- 
ist on the first Wednes- 
day in March, 1789, 
that being the date of 
the commencement of 
the government under 
the Constitution of 











no provision relative to the then existing 
judges of the Court of Appeals. The five 
judges under this new law were elected on 
Christmas Eve, Dec. 24, 1788, commissioned 
December 31, and qualified in the following 
spring. They met June 20, 1789, and pro- 
ceeded to business. Considerable confusion 
arose out of these numerous changes, as may 
be seen by reference to the “Case of the 
Judges,” 4 Call, p. 
135. There were no 
changes of any im- 
portance made in the 
court until the Con- 
stitution was changed 
in 1829-1830. The 
number of judges are 
the same to-day as 
they were then. 

In the history of this 
great court we find 
no revolt against the 
past, but a persistent 
and steady progress. 
People of Virginia 
blood and all others 
can take a just pride 
in her laws, and those 
who have interpreted 
them. The court 
elected on the 24th 
of December, 1788, 
consisted of Edmund 


EDMUND PENDLETON. 


the United States (5 
Wheaton, p. 423). 

On the 22d of December, 1788, the General 
Assembly passed an act amending the act 
constituting the first court of appeals, which 
provided that henceforth that court should 
consist of five judges, to be chosen from time 
to time, commissioned by the governor, and 
.to “continue in office during good beha- 
vior ” (12 Hen. stat. p. 764). The act made 

1 Hannis Taylor, Origin and Growth of the English 
Constitution, p. 73. 

2 Carson’s Hist. U. S. Supreme Court, p. 120. 

3 The court had no reporter when the decision was 


rendered, and 4 Call’s Reports, containing Commonwealth 
v. Caton ef a/., was not published until 1833. 
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Pendleton, John Blair, 
Peter Lyons, Paul 

Carrington, and William Fleming. 
Edmund Pendleton, the first president of 
the court, was the son of a respectable man 
who was too poor to give him more than an 
English education. Mr. Robinson, then 
Speaker of the House of Burgesses, observing 
the brightness of the young man, took him 
into his office, and taught him law. Pendle- 
ton showed all through life marked gratitude 
for this early kindness. After he came to 
the bar he soon obtained a good practice in 
the county courts. His practice rapidly ex- 
tended to the General Court, where he rose to 
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eminence. 


He went into politics, but not to 
the detriment of his professional prospects ; 
was a leading member of the House of Bur- 


gesses; of the Convention which sat at 
Richmond in 1775; and upon the death of 
Peyton Randolph was made president as well 
of that convention as of the succeeding one 
which framed the first Constitution” of Vir- 
ginia. He was first judge of the High Court 
of Chancery soon after it was established, and 
in consequence thereof, was er officto pre- 
siding judge of the first Court of Appeals. 
Upon the reorganization of that court, he 
was made president, and held that high 
place, with the approbation of all parties, until 
his death, which took place at Richmond, 
Oct. 23, 1803. Between Wythe and him- 
self there was always great rivalry. He was 
industrious and methodical, possessed quick 
perceptions, practical views, great argumen- 
tative powers, and sound judgment. He was 
familiar with statute and common law, as well 
as with the doctrines of equity, and knew 
how to apply them to the exigencies of this 
country. 

In his old age he dislocated his hip, and 
while he was in retirement in the country 
could not follow rural pursuits. He had easy 
and engaging manners, a cheerful and social 
disposition ; but always observed perfect de- 
corum,— was what was called pious, and 


could not bear to hear the name of God | 


irreverently used. 

He was not what could be called a deep 
reader. His reading was confined chiefly 
to subjects connected with his profession. 
He knew no language but English, and after 
the publication of the Reports of Raymond, 
Peere Williams,and Burrows, he was as fond 
of reading them as anything else. He was a 
Democrat, or, as was then called, a Republican 
in politics, and very much dissatisfied with 
the Federal Government until the election of 
Thomas Jefferson. He voted for the adop- 
tion of the Constitution of the United States. 
He was a magnificent judge. In 1789 he was 


appointed judge of the United States District 
Court, but declined. 








His industry was wonderful, and to that he 
owes his fame. Success at the bar and on 
the bench without this is never lasting. His 
poverty made him great. That cold-hearted 
and great historian Edward Gibbon tells the 
world, in his ornate autobiography, that in 
his early youth Mrs. Gibbon exhorted him 
to take chambers in the Temple and devote 
his leisure to the study of the law. Said 
he: “I cannot repent of having neglected 
her advice. Few men without the spur of 
necessity have resolution to force their way 
through the thorns and thickets of that 
gloomy labyrinth.” 

The “spur of necessity” had been driven 
in deep when it made the President of Vir- 
ginia’s first Court of Appeals read Peere 
Williams's Reports for amusement. 

George Wythe was born in Elizabeth City, 
County Virginia, in 1726. His mother was 
a Miss Keith, daughter of a Quaker of fortune 
and education who came over from Great 
Britain and settled in the town of Hampton, 
in the year 1690. His father died intestate, 
leaving his wife and three children a good 
estate. Under the law of primogeniture, his 
elder brother fell heir to the estate. But his 
devoted and clever mother educated him her- 
self. Besides English she was able to teach 
him the rudiments of Latin and Greek. 
Whatever may have been the real cause, his 
early years were spent at home. His literary 
advantages were thus limited; but his mother’s 
influence implanted in his character the seeds 
of strength and uprightness for which she is 
said to have been noted. With no other 
educational advantages he was placed in the 
office of his uncle-in-law, a well-known law- 
yer of Prince George County, at the com- 
mencement of his studies for the bar. He 
had much office drudgery to perform, and 
made very slow progress. He left the 
office, and for about two years was a hard 
student. 

A short time before he attained his major- 
ity his mother and elder brother died. As 
soon as he came into possession of the estate, 
he became very dissipated, going into all 
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sorts of society, and living in a very reckless 
way generally. 

The old city of Williamsburg possessed 
many attractions ; and as he had the means, 
as the saying then was, he “lived like 
a gentleman.” At the age of thirty, realiz- 
ing that his resources were about gone, 
he suddenly stopped this career, never to 
resume it. He married a Miss Lewis about 
this time ; and his in- 
dustry, learning, and 
eloquence soon se- 
cured hima prominent 
place at the bar. He 
was a man of great 
self-control, and used 
to warn young men, 
by referring them to 
his own idle career in 
early life. He was ad- 
mitted to the bar in 
Williamsburg in 1756. 
A short time after- 
ward Thomas Jeffer- 
son began his studies 
at William and Mary 
College, and through 
the influence of Dr. 
Small was taken under 
the instruction of Mr. 
Wythe. Jeffersonhim- 
self tells of the fine 
influence he had upon 
his life. ‘‘Mr. Wythe,” 
said he, “continued 
to be my faithful and beloved mentor in 
youth, and my most affectionate friend 
through life. In 1767 he led me into the 
practice of the law, at the bar of the General 
Court, at which I continued till the Revolu- 
tion shut up the courts of Justice.” 

While a member of the House of Bur- 
gesses, Wythe early and warmly espoused the 
cause of the colony in her contention with the 
mother country ; but he opposed as unreason- 
able and inexpedient the famous resolutions of 
Patrick Henry concerning the Stamp Act 
in May, 1765. But Henry’s fiery eloquence 
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got the resolutions through by a majority of 
one vote. We are all too familiar with the 
splendid fight Virginia made in the thrilling 
scenes immediately preceding the Revolu- 
tion and during that memorable period to 
recount them here. In that great struggle, 
says Massachusetts’ impartial and eloquent 
historian George Bancroft,! “ Virginia rose 
with as much unanimity as Connecticut or 
Massachusetts, and 
with a more com- 
manding resolution.” 
In 1775 Wythe put 
on his hunting-shirt, 
joined the volunteers, 
shouldered a musket, 
and participated in 
the military parades 
in Williamsburg dur- 
ing the latter part of 
Lord Dunmore’s ad- 
ministration. His 
good sense, however, 
soon made him real- 
ize that he could be 
more useful to the 
State in a civic po- 
sition ; so he aban- 
doned the army. He 
had great contempt 
for Lord Dunmore, 
the royal governor of 
the colony. 

One day in the Gen- 
eral Court over which 
Governor Dunmore presided, a case came up 
in which Wythe and Nicholas appeared on 
one side, and George Mason and Edmund 
Pendleton on the other. Mr. Pendleton. 
Wythe’s great rival, when the case was 
called, asked for a continuance, on the ground 
of the absence of his associate George Mason. 
Lord Dunmore indelicately said to Mr. Pendle- 
ton, “Go on, sir, for you will be a match 
for both of the counsel on the other side.” 
“With your Lordship’s assistance,” retorted 
Wythe sarcastically, at the same time bowing 

1 Hist. U. S., vol. viii. p. 375. 
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politely, greatly to the amusement of the 
spectators. He was a delegate to the Con- 
tinental Congress, and signed the Declaration | 
of Independence drawn by his former pupil. | 
Wythe, Jefferson, and Pendleton took a 
leading part in the revision of the laws made 
necessary by the change of government, the 
special part undertaken by Wythe being the 
British Statutes from the fourth year of 
James I. Inthe year 1777 he was appointed 
one of the three Judges of the High Court of 
Chancery, and on the reorganization of that 
court in 1788, its sole Chancellor. With his 
services as Chancellor Wythe, which were 
highly honorable and useful to the State, 
we have nothing to do: nor is there space 
to tell how well he discharged his duties as 
professor of law for eight years at William 
and Mary. He was an earnest advocate of 
the adoption of the Federal Constitution. 
In the very important case, which excited a 
great deal of comment at the time, decided 
by Chancellor Wythe in the High Court of 
Chancery of Page v. Pendleton, Wythe’s 
Reports, p. 211, the court held that the 
right to money due an enemy cannot be 
confiscated. The Supreme Court of the | 
United States in Ware v. Hylton, 3 Dall, p. | 
266, refers to the first decision as authority ; 
and that court finally reached the same 
opinion as had Virginia’s great and upright 
Chancellor three years before. Every Vir- | 
ginia lawyer knows Wythe as Chancellor 
Wythe, and not as Judge; and if any man 
doubts his learning and integrity, let him 
refer to Wythe’s Reports (1 vol.), which 
have recently gone through a second edition. 
He has the great honor of being the only 
State Court Judge in Virginia who has 
reported his own decisions. 

Wythe was fearlessly honest, both as law- 
yer and judge. John Randolph said of him 
that ‘he lived in the world without being 
of the world; that he was a mere incar- 
nation of justice, — that his judgments were 
ali as between A and B; for he knew 
nobody, but went into court, as Astraea was 
supposed to come down from _ heaven, 











exempt from all human bias.” His learning 
was extensive, and he was in the habit of 
putting curious references to the rules of 
logic and mathematics in his decrees; and 
some of them fairly bristle with classical 
allusions. Many of them are very funny. 
He rendered a decree in May, 1804, expound- 
ing the will of Patrick Henry. After 
quoting the parable in St. Matthew, ch. xx. 
he says: “ The land was a gift, not naturally 
or morally to be retributed or countervaled by 
price, by pounds or dollars, and their frac- 
tional parts, but meriting an entirely different 
remuneration ; namely, the effusion ofa grate- 
ful mind, which owing owes not, but still 
pays, at once indebted and discharged.” In 
the above quotation the spelling has been 
modernized. 

He was married twice, but had no children 
who survived him. His death was a very 
sad one, he being poisoned by his great- 
nephew George Wythe Swinney, who would 
have been benefited by his will; but Swin- 
ney’s crime was discovered in time to 
change it, — which was done, greatly to the 
satisfaction of the public. Swinney was not 
hanged, but escaped, because the circumstan- 
tial evidence was not sufficient to convict. 
Another very singular occurrence at the 


| end of this distinguished man’s career 1s 


the melancholy fact that no one knows 
where he was buried, though his funeral was 
a public one in the city of Richmond. The 
Virginia State Bar Association now has under 
consideration the matter of erecting some 
sort of monument to his memory. 

He was the preceptor of two Presidents 
and one Chief-Justice of the United States... 

Henry Clay, who first knew him in his six- 
teenth year, was engaged by the Chancellor as 
his amanuensis, because from gout or rheu- 
matism in his right hand he could scarcely 
write his name. Mr. Clay says: — 


“ Upon his dictation, I wrote, I believe, all of the 
reports of cases which it is now possible to publish. 
I remember that it cost me a great deal of labor, 
not understanding a single Greek character, to 
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write some citations from Greek authors, which he 
wished inserted in copies of his reports sent to Mr. 
Jefferson, Mr. Samuel Adams of Boston, and to 


one or two other persons.” 


An amusing story is told of the venerable 
Chancellor and Bushrod Washington, then 
practising law in Richmond, afterwards Mr. 
Justice Washington of the United States Su- 
preme Court. The 
story too illustrates 
how hard it was for 
Virginians to accus- 
tom themselves to the 
rigid rules of mercan- 
tile life. Mr. Wash- 
ington called on the 
Chancellor with a bill 
of injunction, in be- 
half of General i 
to restrain the col- 
lection of a debt, on 
the ground that the 
creditors had agreed 
to await the conven- 
tence of General 
for the payment of the 
debt, and that it was 
not then convenient to 
pay it. The Chancel- 
lor smiled and said, 
“Do you think, sir, 
that I ought to grant 
this injunction?” We 
are glad to know that 
Mr. Washington d/ushed, and retired with- 
out argument. 

We may truly say, as did the Richmond 
“Enquirer” of June 10, 1806: ‘“‘ Kings may 
require mausoleums to consecrate their 
memory; saints may claim the privilege of 
canonization; but the venerable George 
Wythe needs no other monument than the 
services rendered to his country.” 

John Blair was a member of a large and 
influential family. He was bred a lawyer, 
and studied at the Temple in London, where 
he took a barrister’s degree. Returning to 
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Williamsburg, he practised in the General 
Court, where he had a respectable share of 
business. For several years he was Presi- 
dent of the Council of State. He was kind 
and generous, and on one occasion his fine 
disposition was put to a severe test. Colonel 
Chiswell killed a Mr. Routlige, and was prose- 
cuted for murder. The Attorney-General was 
nearly connected with Chiswell, and Mr. John 
Blair was selected by 
lot from the whole 
bar to prosecute him ; 
but poor Chiswell 
(who would probably 
have been acquitted, 
as the provocation 
from hisadversary was 
very great) committed 
suicide, and thereby 
greatly relieved the 
anxiety of his friend 
and intended prose- 
cutor. A great deal 
may be seen of the 
ferment which was 
created by this occur- 
rence in the Virginia 
Gazettes of the sum- 
mer of 1766. 

John Blairwas Chief- 
Justice of the General 
Court, and a judge 
of the High Court of 
Chancery, and by vir- 
tue of these offices a 
judge of the first Court of Appeals. Presi- 
dent Washington promoted him from a place 
on the Virginia Supreme Bench to Associ- 
ate Justice of the United States Supreme 
Court. After several years he resigned, and 
died at Williamsburg, Aug. 31, 1800, in the 
sixty-ninth year of his age. 

Peter Lyons was a native of Ireland, but 
migrated to Virginia at an early period of his 
life. He studied law, and soon after he 
came to the bar had a lucrative practice. 
He steadily rose, was twice married, and was a 
friend to the colonies in the Revolution. In 
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1779 he was made a judge of the General 
Court, and thereby became a judge of the 
Court of Appeals, and continued so until 
his death. He was possessed of great integ- 
rity and urbanity, was deeply read in the law, 
and made an upright and impartial judge. 


Many of his descendants are now living in | 
Richmond, where they occupy high places | 


in the community. 

Paul Carrington, a member of one of Vir- 
ginia’s largest and most respected families, 
was the eldest son of a wealthy gentleman 
who died intestate. As the law then was, 
he was heir-at-law, but generously divided 
his estate with his brothers and sisters. He 
was bred a lawyer, and soon had a fine prac- 
tice. He was elected toa number of political 
positions, and was an ardent patriot in the 
War of the Revolution. In 1779 he was 
made a judge of the General Court, and con- 
sequently a member of the first Court of 
Appeals. He was an upright and impartial 
judge, and his opinions were highly respected. 
At the age of seventy-five, in 1807, from 
conscientious motives he resigned, although 
his faculties were still perfect, fearing that 
he might be found lingering on the bench 
after age had rendered him unable to per- 
form his duties properly. He lived in re- 
tirement to the great age of ninety-three, 
universally loved and respected. 

William Fleming was born of a respectable 
family of Chesterfield County; studied and 
practised law with success in the county 
courts; was a member of the Convention of 
1775, and took an active part with the col- 
onies; was made a judge of the General 
Court, and consequently of the first Court of 
Appeals, and died a member of that court. 
He was a man of good sense, and an honest 
judge, who indulged in no theories and aimed 
to decide a case according to the very right 
of the controversy, in which object he 
generally succeeded. 

Robert Carter Nicholas, a gentleman of 
distinguished family, was bred to the bar, and 
practised with reputation in the General 
Court under the royal government. He lived 








on terms of great familiarity with Lord 
Botetourt, then Governor of Virginia. Lord 
Botetourt was an amiable and pious man, of 
a kind and happy disposition. He had an 
ample fortune, kept a splendid and hospitable | 
court, and was one of the most popular men 
in the colony of Virginia. He and Mr. 
Nicholas were both religious men, and often 
spoke of the hope of immortality to each 
other. On one occasion Mr. Nicholas said 
to him, “ My lord, I think you will be very 
unwilling to die.” “‘ Why ?” said his lordship. 
‘“‘ Because,” he replied, “ you are so social in 
your nature, so much beloved, and have so 
many good things about you, that you will be 
loath to leave them.” He made no reply; 
but when he was on his death-bed sent in 
haste for Mr. Nicholas, who lived near his 
residence, which was called “the palace.” 
On entering the chamber, he asked his com- 
mands. “Nothing,” replied his lordship, 
“ but to let you see that I resign those good 
things which you formerly spoke of with as 
much composure as I enjoyed them.” The 
House of Burgesses erected in the lobby 
of their hall a marble statue to his memory. 
The statue is yet in existence, having stood 
the ravages of civil war, and is now an orna- 
ment of the college grounds at old William 
and Mary. Judge Nicholas was a man of 
character and integrity ; but as he died in 
1780, his judicial character had not fully 
developed itself. He was much esteemed by 
all who knew him. 

Bartholomew Dandridge was born in New 
Kent County, and soon made a reputation at 
the bar. He had powerful connections, and 
was an earnest advocate of the independence 
of the colonies. He was,in 1778, appointed a 
judge of the General Court, and consequently 
judge of the first Court of Appeals. He was 
an honest man, esteemed by the bench and 
bar. He died in April, 1785. 

Benjamin Waller was descended from 
respectable parents, and bred tothe bar. He 
was made Clerk of the General Court, and dis- 
charged his duties in the most affable man- 
ner. He was a good listener to the decisions, 
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and took practical views of the law. His 
judgment was sound and reliable, and he was 
more often consulted in chambers than the 
most celebrated members of the bar. He 
expressed his opinion always with great 
brevity and clearness. While he was yet 
clerk he continued to practise his profes- 
sion in the county courts with success. He 
supported the Revolution, and in 1777 was 
made presiding judge 
of the Virginia Court 
of Admiralty, and 
thereby became one 
of the judges of the 
first Court of Appeals. 
He presided with dig- 
nity in the Court of 
Admiralty, and his de- 
cisions gave great sat- 
isfaction ; but he gave 
no reasons for his 
judgments, — a wise 
rule, which if carefully 
followed by some of 
his successors would 
have materially added 
to their reputations. 

He declined to at- 
tend the sessions of 
the Court of Appeals 
after it was transferred 
to the city of Rich- 
mond, alleging that he 
had agreed to accept 
the appointment upon 
condition that he was not to attend court out 
of Williamsburg. He died regretted by his 
friends and universally respected.! 

William Roscoe Wilson Curle was born in 
Tidewater, Va.,and breda lawyer. He prac- 
tised with reputation, and at the beginning 
of the contest with Great Britain supported 
his native country. Having been made a 
judge of the Court of Admiralty,she became 
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1 His grandson, Judge Waller Taylor, Chancellor of 
the Territory of Indiana, and by appointment of the 
President Judge of the Territorial Court, was the first 
United States Senator from that State. 











a member of the first Court of Appeals; but 
having shortly afterwards died, his judicial 
character is little known. 

No other judge of the first court had four 
initials. He was probably the only man of 
his name in the colony, and it is not known 
that he left any descendants. 

Richard Cary descended from a respectable 
family in Elizabeth City County, actively sup- 
ported the colony in 
her struggles for free- 
dom, and having been 
made a judge of the 
Court of Admiralty, 
thus became a judge 
of the first Court of 
Appeals. Hewas bred 
a lawyer, and was a 
man of good under- 
standing. His _ de- 
scendants are yet nu- 
merous in Virginia. 
He was fond of bo- 
tanical studies, and 
had some taste for 
belles lettres. 

James Henry, a na- 
tive of Scotland, stud- 
ied lawin Philadelphia, 
removed to the East- 
ern Shore of Virginia, 
and was made a judge 
of the Admiralty 
Court, and necessarily 
of the first Court of 
Appeals. He was a learned man, whose 
opinions were well reasoned and much re- 
spected. He, Peter Lyons, and St. George 
Tucker enjoy the unique honor of being 
the only men born outside of the present 
limits of the State who have sat on the 
Supreme Bench. 

John Tyler, the father a President Tyler, 
a judge of Virginia’s first Court of Appeals 
by reason of being on the State Admiralty 
Bench, was born of respectable parents in 
Charles City County, and studied law under 
Robert Carter Nicholas. He was a zealous 
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friend of the American Revolution. In 1808 
he was made Governor of Virginia, and in 
1811 judge of the United States District 
Court for Virginia, which office he held until 
his death. He was a man of popular man- 
ners and sound judgment. He liked political 
tracts and light works, but was not fond of 
law books. He was very kind and attentive 
to young lawyers, and did all he could to 
inspire them with ease and confidence. He 
had a benevolent heart and sincere and 
friendly disposition. 

James Mercer was bred to the bar, and 
became a member of the General Court and 
consequently of the Court of Appeals. His 
abilities and patriotism were conspicuous. 
He died in the city of Richmond while 
attending a session of the court. 

Henry Tazewell, a judge of the first Court 
of Appeals by reason of being a judge of 
the General Court, was a young Vir- 
ginian of fortune. He studied law, and 
married the daughter of Judge Waller while 
that gentleman was still clerk of the General 
Court. In 1795 he was appointed United 
States Senator. He filled all of the public 
stations he held with great satisfaction. His 
son was also a United States Senator. There 


are many of his relatives and descendants 
in Virginia, 
Richard Parker, born in the Northern 


Neck of Virginia, became a judge of the 
Court of Appeals in October, 1788, by being 
a judge of the General Court. Being fond 
of literary pursuits, he early fell under the 
notice of the Lee family, then celebrated for 
their erudition. He was a learned lawyer and 
an upright judge, and very patriotic, his 
eldest son having been killed by the British 
at the siege of Charleston. 

Spencer Roane, a distinguished judge 
of the Virginia Court of Appeals, was born 
in Essex County, April 4, 1762, was edu- 
cated at William and Mary College, and 
there attended the lectures of Chancellor 
Wythe, the professor of law. 

He soon turned his attention to politics; 
became a member of the Legislature, and 











married a daughter of Patrick Henry, who 
was then Governor of the State. 

In 1789 he was made a judge of the Gen- 
eral Court, which office he held until 1794. 
On December 2 of that year, a vacancy 
having occurred on the Supreme Bench by 
the election of Judge Tazewell to the United 
States Senate, he was appointed to fill it. 
Not until that time did he become an ear- 
nest student of law. He was a man of 
considerable literary attainments, and was 
supposed to be second in ability to Edmund 
Pendleton only. He never acquired the 
habit of “ mixing law and equity together ” 
says Mr. Daniel Call (4 Call, xxv). But 
his opinions were generally sound and well- 
reasoned. He respected the rights of prop- 
erty and the just claims of creditors, and in 
all of his decisions he inclined to the side 
of liberty. On the bench he was still a 
politician engaging in the controversies of 
the day and frequently writing for the news- 
papers. He was very ambitious, though he 
disliked aristocracy and family pride. He 
held many offices of honor and trust, 1n all 
of which he gave satisfaction. 

It is said that Thomas Jefferson wished 
him, at the expiration of President Monroe’s 
term, to run as a candidate for Vice- 
President. 

He was jealous of his associates on the 
bench, and very disagreeable to all of them. 
Like Napoleon’s Marshal Saint-Cyr, he was 
calm and cold in his disposition, and passed 
a good deal of time doing — what do you 
suppose? Playing the fiddle! It was his 
master passion. It is not known whether 
or not he was a skilful performer. He died 
Sept. 4, 1822, leaving surviving him his 
second wife, a lady whose amiable disposi- 
tion rendered her interesting in life and 
lamented in death. 

St. George Tucker, made a judge of the 
Supreme Court Jan. 6, 1804, must not 
be confounded with his son Henry St. 
George Tucker, who was elected president 
of the same court after the adoption of the 
Constitution of 1829. St. George Tucker 























321 





The Supreme Court of Appeals of Virginia. 


was born in the island of Bermuda, where | signed that also on account of ill health. 


he commenced the study of the Jaw, but 


migrated to Virginia before the Revolution, | prompt, and impartial. 


and completed his studies at William and 
Mary College. His urbanity, social dispo- 
sition, and literary attainments introduced 
him into the best company and most fash- 
ionable circles of the city of Williamsburg ; 
and his deportment was such as to pro- 
cure him the favor of 
the leading gentlemen 
of that place. He 
studied law and settled 
in Williamsburg, and 
upon the breaking out 
of hostilities with 
Great Britain took 
part with his adopted 
country. About the 
year 1797 he married 
Mrs. Randolph, the 
widow of John Ran- 
dolph of Matoax in 
Chesterfield County, 
a lady of exquisite un- 
derstanding and great 
accomplishments. He 
removed to Matoax, 
and for many years 
there led a life of ease 
and elegance. He 
was made a colonel of 
militia of that county ; 
and when Cornwallis 
invaded North Caro- 
lina, called out his regiment and took part 
in the battle of Guilford Courthouse. Mrs. 
Frances Tucker died in 1788. Her maiden 
name was Bland, and she was the mother of 
the celebrated John Randelph of Roanoke. 
After the death of his wife, Mr. Tucker 
returned to Williamsburg to educate his 
children ; and in 1803, upon the death of 
Edmund Pendleton, was appointed a judge 
of the Court of Appeals, which office he 
resigned in 1811. In 1813 he was appointed 
judge of the United States District Court 
for the eastern district of Virginia, but re- 
4! 
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| As a judge, St. George Tucker was diligent, 


While his opinions 
are somewhat technical, they are generally 
learned and sound. 

He was put into a special pleader’s office 
in Bermuda, and never entirely got over the 
bias which the rigid rules of that intricate 
eighteenth-century science gave to his boyish 
mind. His second 
wife was Mrs. Carter, 
the relict of Hill Car- 
ter of Curratoman, and 
daughter of Sir Peyton 
Skipwith. While a 
judge of the General 
Court, he was profes- 
sor of law in William 
and Mary College, and 
published an edition 
of Sir William Black- 
stone’s Commentaries, 
a work of great ability, 
formerly necessary to 


every student and 
practitioner of law in 
Virginia. He was 


fond of politics, and 
wrote a number of 
tracts upon subjects of 
importance: one upon 
that question which 
was the uppermost 
in American politics 
until April 9, 1865, — 
slavery, —in which he took the ground of 
gradual emancipation as a remedy for the 
evil. Even at that early day no one was 
found in Virginia who advocated slavery ; 
the slaveholders simply did not know what 
to do with the slaves. In private life Judge 
Tucker was very amiable and much beloved. 
By his last wife he had no children; but by 
his first, he had four, two of whom died in 
his lifetime, and of the two others Henry 
St. George became President of the Court 
of Appeals, and Beverley a judge in the 
State of Missouri. He died in 1827. It 
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may be as well to sketch briefly the life of 
his distinguished son here, although the con- 
tinuity of the history of the Supreme Court 
will be broken, as he did not become presi- 
dent until after the adoption of the Consti- 
tution of 1829-30. 

Henry St. George Tucker was born at 
Matoax, near Petersburg, Dec. 29, 1780, 
and, like his father, was educated at William 
and Mary College. In 1802 he went to 
Winchester to live, and began the practice 
of the Jaw under the kind encouragement of 
Judge Hugh Holmes. After reaching a 
high place in his profession, in 1806 he 
married Miss Ann Evelina Hunter, of Mar- 
tinsburg, with whom for forty-two years he 
lived happily, and raised a large family of 
children, dmong whom was the now dis- 
tinguished John Randolph Tucker, lately 
prominently mentioned as Attorney-Gene- 


ral of the United States in Mr. Cleveland's. 


Cabinet, and President of the American 
Bar Association. 

In 1807 Henry St. George Tucker was 
elected to the House of Delegates of Vir- 
ginia, but returned to his profession after a 
year’s service. He took part in the War of 
1812; and when it was over, in 1815 was 
elected to Congress, where he served two 
terms, and formed intimate friendship with 
such men as John C, Calhoun, Henry Clay, 
Lowndes, and others. He occupied a high 
position in the debates of the period, though 
a young man, and in contact with his bril- 
liant colleague and half-brother, John Ran- 
dolph of Roanoke. After leaving Congress 
he became a member of the Senate of Vir- 
ginia for four years, when he was elected 
chancellor of the Fourth Judicial District in 
1824, in place of the genial Judge Dabney 
Carr, who was promoted to the Court of 
Appeals. While judge of the Fourth Judicial 
District, he founded his famous Law School 
at Winchester, Va., which was the lar- 
gest private law school Virginia has ever 
known. Among its students were such emi- 


nent men as Green B. Samuels, George H. 
Lee, William Brockenbrough, R. M. T. Hun- 











ter (afterward Speaker of the United States 
House of Representatives), Henry A. Wise, 
and: many other distinguished public men. 
After the adoption of the Constitution of 
1829-30, the Legislature, at its session of 
1830-31, elected Chancellor Tucker Presi- 
dent of the new Court of Appeals, without 
his knowledge, over Judges Brooke, Carr, 
and Cabell, who had been on the bench for 
years. This unsolicited honor never dimin- 
ished the mutual regard and esteem of these 
gentlemen, whose cordial intimacy lasted 
during all their lives. During the period 
from 3d to 12th Leigh’s Reports, Judge 
Tucker presided in the Court of Appeals. 
But in the summer of 1841 he resigned, and 
accepted the professorship of law at the 
University of Virginia, where he remained 
until 1845, when broken in health he retired 
from all active employments, and returning 
to Winchester died there on the 28th of 
August, 1848. He had many charming 
traits of character. 

Some dissatisfaction existed at a very 
early day at the accumulation of business 
which was undisposed of in the court. The 
Legislature passed an Act, Jan. 9, 1811, 
providing, — 


“That the Court of Appeals shall hereafter con- 
sist of five Judges ; any three of said Judges shall 
constitute a court ; the said court shall commence 
its sessions on the first day of March next, and its 
sitting shall be permanent, if the business of the 
court require it: provided always that the court 
may in their discretion adjourn for short periods ; 
but it shall be their duty to sit at least two hun- 
dred and fifty days in the year, unless they sooner 
despatch the business of the court.” 


In conformity with this law, Francis T. 
Brooke and James Pleasants, Jr., were elected, 
by joint-ballot of the General Assembly, 
judges of the Court of Appeals in addition 
to the three judges then in office; but Mr. 
Pleasants having soon afterwards resigned 
his appointment, William H. Cabell was, on 
the 21st day of March, 1811, commissioned 
by the Governor to supply the vacancy. 
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Judge Brooke qualified on March 4, 
1811, and was considered an ornament to 
the bench during his entire career, which 
was long and faithful. 

He was born, Aug. 27, 1763, at Smithfield, 
the residence of his father, upon the Rappa- 
hannock, four miles below Fredericksburg. 
His father was the youngest son of the 
Brooke who came to Virginia about the 
year 1715, and was 
with Governor Spots- 
wood when he first 
crossed the Blue 
Ridge, for which he 


received from his 
Excellency a_ gold 
horse-shoe set with 


garnets, and worn as 
a brooch. 

As may be seen by 
the likeness accom- 
panying this sketch, 
Francis T. Brooke was 
ahandsome man. He 
had a life full of adven- 
ture, and he has left 
a charming account of 
himself in an autobiog- 
raphy. He was one 
of twin brothers, and 
one of his other broth- 
ers became .Governor 
of Virginia, while he 
was made a judge of 
the Supreme Court. 


They fought in the Revolution with great | 


gallantry. After the term of service of 
Robert Brooke expired as Governor, he was 


nominated, in opposition to Bushrod Wash- | 








FRANCIS T. BROOKE. 


ington, as Attorney-General, and elected; | 


and while holding that office in 1799, he 
died. Francis T. Brooke in his own words 
tells of the start he made in life. Says he: 


“My father was devoted to the education of 


his children. He sent my twin brother John and 
myself very young to school. We went to several 


1 “Narrative of my Life,” by Francis T. Brooke, 
Richmond, 1849. 


English schools, some of them at home, and at 
nine years of age were sent to the grammar- 
school in Fredericksburg, taught by a Trinity 
gentleman from Dublin, by the name of Lennegan, 
who having left the country at the commence- 
ment of the War of the Revolution was hanged for 
petit treason, and being sentenced to be quar- 
tered after he was cut down, was only gashed 
down the thighs and arms, and delivered to his 
mother, afterwards came to life, got over to Eng- 
Jand, was smuggled over 
to France, being a Cath- 
olic, and died in the 
monastery of La Trappe 
(according to Jonah Bar- 
rington, in whose work 
this account of him will 
be found). 

“My father sent us to 
other Latin and Greek 
schools, but finally en- 
gaged a private tutor, 
—a Scotch gentleman 
of the name of Alex- 
ander Dunham, by whom 
we were taught Latin 
and Greek. He was an 
amiable man, but entirely 
ignorant of everything 
but Latin and Greek, in 
which he was a ripe 
scholar. We read with 
him all of the higher 
classics ; I read Juvenal 
and Perseus with great 
facility, and some Greek, 
— the Testament and 
ZEsop’s Fables. 

“ Having passed the age of sixteen, the mili- 
tary age of that period, I was appointed a First 
Lieutenant in General Harrison’s Regiment of 
Artillery, the last of the year 1780; and my twin 
brother, not likely to part with me, shortly after 
got the commission of First Lieutenant in the 
same regiment. Our first campaign was under 
the Marquis La Fayette, in the year 1781, during 
the invasion of Lord Cornwallis. We came to 
Richmond in that year, and were ordered to go 
on board of an old sloop with a mulatto captain. 
She was loaded with cannon and military stores 


| destined to repair the fortification at Portsmouth, 





which had been destroyed the winter before by 
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the traitor, General Arnold. She dropped down 
the river to Curle’s [probably named after William 
Roscoe Wilson Curle, one of the judges of the first 
Court of Appeals], where we were put on board 
with the stores of the twenty-gun ship, the ‘ Renown,’ 
commanded by Commodore Lewis, of Fredericks- 
burg ; in addition to which ship, there were two 
other square-rigged vessels and an armed schooner. 
We were detained some days lying before Curle’s, 
the residence of Mr. Richard Randolph, who 
treated us with great hospitality.” 


The arrival of the British fleet in Hampton 
Roads prevented them from reaching their 
destination. He returned to Richmond, and 
was put in command of the magazine at 
Westham, then seven miles west of the city. 
His brother John joined his own regiment 
“under Captain Coleman, and cannonaded 
General Phillips, then in Manchester, from 
the heights at Rockets below Richmond.” 
“In a few days,” he says, “after I took the 
command of the magazine, I saw Mr. Jeffer- 
son, then Governor of the State, for the first 
time; he came to Westham with one of his 
Council, Mr. Blair, whom I had known 
before, and who informed me they wanted 
to go into the magazine. I replied they 
could not, on which he introduced me to 
Mr. Jefferson as the Governor. I turned 
out the guard; he was saluted, and _ per- 
mitted to go in. They were looking for 
flints for the army of the South and of the 
North, and found an abundant supply.” 

While the Legislature, to escape the Brit- 
ish, had left Richmond and were in session 
at Staunton, he heard Patrick Henry and 
Richard Henry Lee speak in the Assembly. 
He was put in command of a company which 
was ordered South to join General Green. 
The regiment was commanded by a Colonel 
Febiger. 


“‘ Having received no pay, the troops mutinied, 
and instead of coming on the parade with their 
knapsacks, when the general beat, they came 
with their arms, as to the beat of the troops, 
A Sergeant Hogantloy was run through the body 
by Captain Shelton, and Colonel Febiger ordered 





the barracks to be set on fire, and we marched 
about eight miles in the evening. I have said the 
troops received no pay; one company of them, 
commanded by Alexander Parker, had been taken 
prisoners in Charleston, had been very lately 
exchanged, when it received orders to return to 
the South ; the officers received one month’s pay in 
paper, which was so depreciated that I received, 
as First Lieutenant of Artillery, thirty-three thou- 
sand and two thirds of a thousand dollars, in lieu 
of thirty-three and two thirds dollars in specie ; 
with which I bought cloth for a coat at $2,000 a 
yard, and $1,500 for the buttons. Nothing but 
the spirit of the age would have induced any 
one to receive money so depreciated ; but we 
were willing to take anything our country could 
give.” 


While with the army of the South he tells 
of an incident which shows what stuff he 
was made of. He was in the command of 
Captain Singleton, who was a great favorite 
of General Green. He says: — 


“We lived in the same marquee, on the most 
amicable terms, until there was a difference be- 
tween myself and Lieutenant Whitaker, a nephew 
of the captain. We were eating watermelons, 
when I said something that he so flatly contra- 
dicted that I supposed he intended to say I 
lied ; on which I broke a half of a melon on his 
head; to which he said, ‘ Brooke, you did not 
think I meant to tell you you lied.’ I said, ‘If you 
did not, I am sorry I broke the melon on your 
head;’ and there it ended. But his uncle, I pre- 
sume, did not think it ought to have ended there. 
Whitaker had fought a duel going out with a 
Captain Bluir, of the Pennsylvannia line, and 
wounded him, which made him, at least in appear- 
ance, a little arrogant ; and our difference was the 
talk of the camp.” 


He helped take possession of Charleston 
and Savannah when the British retired. In 
the latter place he was very hospitably 
received. Finally, the company to which he 
belonged was ordered back to Virginia. 
They sailed from Charleston for Virginia, 
and were twenty-four days out of sight of 
land, almost long enough now to cross and 
re-cross the Atlantic twice. It was supposed 
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in Virginia that they had been lost. His own 
account of himself when he reached home is 
delightful : — 


“ Now, what shall I say of myself? The war 
was over, and it was time that I should look to 
some other profession than that of arms. I was 
not quite twenty years of age, and, like other 
young men of the times, having an indulgent 
father who permitted me to keep horses, I wasted 
two or three years in fox-hunting, and sometimes 
in racing; was sometimes at home for three or 
four weeks at a time. My father had an excel- 
lent family library. I was fond of reading history ; 
read Hume’s History of England, Robertson’s 
History of Charles Fifth, some of the British Poets, 
Shakspeare, Dryden, Pope, etc., and most of the 
literature of Queen Anne’s reign, and even Black- 
stone’s Commentaries, before I had determined 
to study law. Having resolved at last to pursue 
some profession, my brother, Dr. Brooke, pre- 
vailed upon me to study medicine. I read his 
books with him for about twelve months, when 
my brother Robert would say to me, ‘Frank, 
you have missed your path, and had better study 
law.’ I soon after took his advice, and com- 
menced the study of law with him, and in 1788 
I applied for a license to practise law. There 
were at that time in Virginia only three persons 
authorized to grant licenses ; they were the Attorney- 
General, Mr. Innes, Mr. German Baker, and Colonel 
John Taylor, of Caroline, — all distinguished lawyers. 
I was examined by Mr. Baker at Richmond, and 
obtained his signature to my license. I then 
applied to the Attorney-General, Mr. Innes, to 
examine me ; but he was always too much engaged, 
and I returned home. In a few days after, I 
received a letter from my old army friend, Capt. 
Wm. Barrett of Washington’s regiment, informing 
me that he had seen the Attorney-General, who 
expressed great regret that he had not had it in 
his power to examine his friend, Mr. Brooke, but 
that he had talked with Mr. Baker, and was fully 
satisfied of his competency ; and if he would send 
his license down to Richmond, he would sign it. 
I accordingly sent the license to him, and he 
signed it, by which I became a lawyer.” 


He began his professional life in the wilds 
of Monongalia County, at Morgantown, now 
West Virginia, and was soon appointed Com- 





monwealth’s attorney for the judicial district 
in which that county was, by Mr. Innes, 
the Attorney-General who had signed his 
license. There he met the famous Albert 
Gallatin, who in his eighty-eighth year wrote 
him the following letter, namely :— 


NEw York, 4th March, 1847. 
My DEAR Sir, — Although you were pleased, 
in your favor of December last, to admire the 
preservation of my faculties, these are in truth 
sadly impaired, —I cannot work more than four 
hours a day, and write with great difficulty. 
Entirely absorbed in a subject which engrossed 
all my thoughts and all my feelings, I was com- 
pelled to postpone answering the numerous letters I 
receive, unless they imperiously required immediate 
attention. I am now working up my arrears. But 
though my memory fails me for recent transac- 
tions, it is unimpaired in reference to my early 
days. I have ever preserved a most pleasing 
recollection of our friendly intercourse, almost 
sixty years ago, and followed you in your long and 
respectable judiciary career,—less stormy and 
probably happier than mine. I am, as you pre- 
sumed, four years older than yourself, born 29th 
January, 1761, and now in my 88th year grow- 
ing weaker every month, but with only the infirmi- 
ties of age. For all chronic diseases I have no 
faith in Physicians, consult none, and take no 
physic whatever. With my best wishes that your 
latter days may be as smooth and as happy as my 
own, I remain, in great truth, 
Your friend, 
ALBERT GALLATIN. 


Hon’ble FRANCIS BROOKE, Richmond. 


He removed to Eastern Virginia, and, says 
he, “in the year 1790 I sometimes visited 
my friends at Smithfield ; paid my addresses 
to Mary Randolph Spotswood, the eldest 
daughter of General Spotswood and Mrs. 
Spotswood, the only whole niece of General 
Washington. Our attachment had been a 
very early one.” On account of his poverty 
there was some opposition to the match; but 
consent was finally given, and in the seven- 
teenth year of the bride’s age, in October, 
1791, they were married. He speaks lov- 
ingly of her “ luxuriant brown hair.” She 
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died on the 5th of January, 1803; and he 
says: — 


“ The shock I received on the death of my wife 
I cannot well describe ; but my father had left me 
a legacy better than property, in his fine alacrity of 
spirits, (God bless him !) which have never forsaken 
me ; and in the summer afterwards I was advised 
to go to the Virginia Springs, and began to look 
out for another wife to supply the place to my 
children of their mother. While at the Warm 
Springs, with Mr. Giles and some others, a car- 
riage arrived with ladies. There is something in des- 
tiny ; for as soon as I took hold of the hand of Mary 
Champe Carter (though I had seen her before and 
admired her very much), I felt that she would 
amply supply the place of my lost wife. I began 
my attentions to her from that moment. In person 
and face she was very beautiful. Mr. Jefferson 
said of her that she was the most beautiful woman 
he had ever seen, either in France or this 
country.” 


The courtship was not long, and on the 
14th of the following February they were 
married. Judge Brooke personally knew all 
the eminent military men of the Revolution, 
except Alexander Hamilton and General 
Knox. He saw Gen. George Washington 
open a great ball at Fredericksburg, Feb. 
22, 1774, by dancing a minuet with a 
lady, and heard Mr. Jack Stewart, who had 
been Clerk of the House of Delegates, a 
great vocalist, when called upon for a song, 
respond by singing a very amusing one from 
“ Roderick Random.” The Father of his 
Country laughed at it very much; but the 
next day, when strangers were being intro- 
duced to him, he was found to be one of the 
most dignified men of the age. Judge 
Brooke freely gives his opinion of many men 
wnum he had met. His sketch of Jefferson 
is very interesting. He says :— 


“ He was a man of easy and ingratiating man- 
ners; he was very partial to me, and I corre- 
sponded with him while I was Vice-President of the 
Society of Cincinnati; he wished the funds of that 
society to be appropriated to his central college, 
near Charlottesville, and on one occasion I ob- 
tained an order from a meeting of the society to 





that effect ; but in my absence the order was re- 
scinded, and the funds appropriated to the Wash- 
ington College at Lexington, to which General 
Washington had given his shares in the James 
River Company, which the State had presented 
him with. Mr. Jefferson never would discuss any 
proposition, if you differed with him, for he said 
he thought discussion rather riveted opinions 
than changed them.” 


Jefferson’s rule might suit for his intellect, 
but for persons of lesser calibre it will not do. 
Brooke was a manly fellow, and an ornament 
to the bench. 

Judge William H. Cabell belonged to an 
old English family which came to Virginia at 
a very early period. During the Colonial and 
Revolutionary epochs of our history its mem- 
bers bore a conspicuous part in all public 
affairs, and in war as well as in peace ren- 
dered their country useful and distinguished 
services. His father had been an officer in 
the War of the Revolution, and both his father 
and grandfather had served with distinction 
in the Virginia House of Burgesses. 

Judge Cabell was born on the 16th of 
December, 1772, at “ Boston Hill,” in 
Cumberland County, Va., at the residence of 
his maternal grandfather, Col. George Car- 
rington. He was the oldest son of Col. 
Nicholas and Hannah (Carrington) Cabell. 
He was prepared for college by private 
tutors at his father’s and at his maternal 
grandfather’s, where much of his boyhood 
was passed. Colonel Carrington had served 
as a member of the House of Burgesses, 
chairman of the Cumberland County Com- 
mittee of Safety, County Lieutenant, and 
member of the General Assembly. Four of 
his sons, two of his sons-in-law, and three of 
his grandsons had served with distinction as 
officers in the Revolution. His residence 
was the resort of the eminent men of the 
times; and the acquaintances there formed, 
and the influences by which he was sur- 
rounded had much to do with shaping the 
life and character of Judge Cabell. 

In February, 1785, he entered Hampden- 
Sidney College, where he continued until 
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September, 1789. In February, 1790, he 
entered William and Mary College, from 
which he graduated in 1793. In the 
autumn of 1793 he was licensed to practise 
law. He soon took a high stand at the bar, 
and gave evidence of unusual ability. He 
was elected to the Assembly from Amherst 
County in the spring of 1796. From that 
time until he was elected governor, he repre- 
sented the county of 

Amherst in the lower 

branch of the Legisla- | 
ture, his father at the 
same time represent- 
ing the Amherst Dis- | 
trict in the Senate, un- 
til his health compelled 
him to retire from pub- © 
lic life. He took a | 
leading part in the 
Assembly of 1798, and 
supported the famous 
resolutions of that ses- | 
sion. He returned to | 
the Assembly of 1805, 
but was that same ~ 
year elected Governor 
of Virginia. He per- 
formed all the duties 
of the office with an 
ability and an industry 
that won the praise 
of all parties. It was 
generally admitted 
that no executive ever 
represented the majesty of the State with 
more propriety, dignity, and grace. Two 
memorable events occurred in Virginia dur- 
ing Governor Cabell’s administration. One 
of these was the trial of Aaron Burr, at Rich- 
mond, before Chief-Justice Marshall, in the 
spring and summer of 1807, for treason in an 
alleged design to form an empire in the 
western part of America. The jury which 
sat in the case had been formed with much 
difficulty by repeated venires, summoned 
from all parts of the State. The foreman of 
the jury was a conspicuous figure, Gen. 
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Edward Carrington, the uncle of Governor 
Cabell. General Carrington won distinction 
in the War of the Revolution; and when 
Washington formed his first cabinet, he was 
offered the position of Secretary of War, but 
declined to enter public life. But another 
event of greater importance than Burr’s con- 
spiracy agitated the country, and produced 
an excitement hitherto unequalled in the his- 
tory of Virginia. The 
disputes with England 
growing out of the in- 
vasion of the neutral 
rights of American 
commerce and im- 
pressment of Ameri- 
can seamen, had 
aroused universal in- 
dignation. Nothing 
but the prompt and 
vigorous measures 
taken by Mr. Jeffer- 
son restrained the 
country from an im- 
mediate declaration of 
war, when it was 
learned that on the 
22d of June, 1807, the 
frigate “Chesapeake,” 
_ standing out to sea 
_~ from Norfolk, had been 
fired into by the Brit- 
ish sloop-of-war, the 
“Leopard,” and sev- 
eral of her men killed 
and wounded. Some idea of the excitement 
in Virginia may be formed from the following 
description : — 


“‘ Richmond became a theatre of great agitation. 
Those martial fires which slumber in the breast of 
every community, and which are so quickly kindled 
into flame by the breeze of stirring public events, 
blazed with especial ardor amongst the youth- 
ful and venturous spirits of Virginia. Over the 
whole State. as indeed over the whole country, 
that combative principle which lies at the heart of 
all chivalry began to develop itself in every form 
in which national sensibility is generally exhibited. 
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The people held meetings, passed fiery resolutions, 
ate indignant dinners, drank belligerent toasts, and 
uttered threatening sentiments. Old armories 
were ransacked, old weapons of war were bur- 
nished anew, military companies were formed, 
regimentals were discussed, the drum and fife and 
martial bands of music woke the morning and 
evening echoes of town and country; and the 
whole land was filled with the din, the clamor, the 
glitter, the array of serried hosts, which sprang up, 
like plants of the night, out of a peaceful nation.” 


During this trying period Governor Cabell 
displayed great ability, and rendered the 
country valuable services by his courage and 
judgment. He was in constant communica- 
tion with Mr. Jefferson, who valued him as a 
friend and adviser. He had been an elector 
at the first election of Mr. Jefferson, and 
filled the same office again at his second 
election. 

After his term of office had expired, he was 
elected by the Legislature a judge of the 
General Court, which office he held until 
April, 1811, when he was elected a judge of 
the Court of Appeals, being appointed, March 
21, 1811, by Gov. James Monroe and the 
Privy Council, and qualifying April 3, 
18Il. 

He was elected also by the Legislature, 
Dec. 7, 1811, and then commissioned by Gov. 
George William Smith. After the adop- 
tion of the new Constitution of Virginia 
(1830), he was again re-elected a judge of the 
Court of Appeals, and commissioned by Gov. 
John Floyd. On the 18th of January, 1842, 
he was elected President of the court, which 
position he filled until 1851, when he retired 
from the bench. He died at Richmond, 
Jan. 12, 1853, in the eighty-first year of 
his age, and was interred in Shockoe Hill 
Cemetery. Ata called meeting of the Court 
of Appeals and Bar of Virginia, held in 
Richmond, January 14, glowing resolutions in 
testimony of the singular purity of character 
and excellences of Judge Cabell were passed, 
which were published in the “ American 
Times ” of Jan. 19, 1853. From thence the 
following is extracted: — 





“ Resolved, That we cherish, and shall ever 
retain, a grateful remembrance of the signal excel- 
lence of the Hon. Wm. H. Cabell, as well in 
his private as im his public life. There were no 
bounds to the esteem which he deserved and 
enjoyed. Of conspicuous ability, learning, and 
diligence, there combined therewith a simplicity, 
uprightness, and courtesy which left nothing to 
be supplied to inspire and confirm confidence and 
respect. It was natural to love and honor him; 
and both loved and honored was he by all who 
had an opportunity of observing his unwearied 
benignity or his conduct as a judge. In that capa- 
city wherein he labored for forty years in our 
Supreme Court of Appeals, having previously 
served the State as Governor and Circuit Judge, 
such was his uniform gentleness, application, and 
ability ; so impartial, patient, and just was he ; of 
such remarkable clearness of perception and per- 
spicuity, precision and force in stating convictions, 
that he was regarded with warmer feelings than 
those of merely official reverence. To him is due 
much of the credit which may be claimed for our 
judicial system and its literature. It was an occa- 
sion of profound regret, when his infirmities of age 
about two years since required him to retire from 
the bench ; and again are we reminded by his death 
of the irreparable loss sustained by the public and 
the profession.” 


Nearly thirty years after the death of 
Judge Cabell, March 23, 1881, on the occa- 
sion of his portrait being placed in the 
Court of Appeals room at Richmond, the 
judges caused to be entered in the records 
of the court an order bearing testimony to 
his great usefulness and ability, from which 
the following is taken :— 


“ We all recognize Judge Cabell as one of the 
ablest and most distinguished judges that ever sat 
upon the bench of this court. He was a member of 
this court for more than forty years. During this 
time he served his State with a conscientious dis- 
charge of duty which he brought to his great 
office. We, his successors to-day, often take 
counsel of his great opinions, and those who come 
after us will do the same. Though dead for more 
than a quarter of a century, he yet speaketh to 
us, and will continue to speak, when we shall 
pass away, to those that come after us, so long as 
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the jurisprudence of this State shall be governed 
by the great principles of law and by a fearless 
determination on the part of her judiciary to 
declare and uphold that which is just and right.” 


As legislator, governor, and judge he served 
his State fifty-six years. The engraving of 
Judge Cabell which accompanies this sketch 
is taken from a portrait by the famous 
French artist Saint-Memmin. 

Judge Cabell’s opinions were never char- 
acterized by a strict adherence to the rigid 
rules of the common law, but to the more 
liberal principles of the equity courts. No 
man ever sat on the Supreme Bench of Vir- 
ginia who had less pride of opinion than he. 
A notable instance of this is found in the 
famous case of Davis v. Turner (4 Gratt. 
422). Until the decision of that case, the 
courts of Virginia had followed Edwards v. 
Harben (2 T. R. 587), decided by the Court 
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of King’s Bench in 1788, which had estab- 
lished what is known as the doctrine of fraud 
per se. This doctrine was assailed by Judge 
Baldwin, in a very able opinion, in Davis v. 
Turner. Judge Cabell, after an exhaustive 
discussion, said, with great candor, that he 
had changed his opinion, but not without a 
struggle; yet he would never permit the 
pride of self-consistency to stand in the path 
of duty; and he cheerfully changed the 
opinion which he had theretofore enter- 
tained, which would restore the law to the 
solid foundation of good sense and sound 
morals. The principles decided in Davis v. 
Turner are the law of Virginia at this day. 
The case was decided at the January Term, 
1848. The General Assembly, which was 
in session at the time of Judge Cabell’s death, 
adjourned “as an act of respect for his pub- 
lic services.” 
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LONDON LEGAL LETTER. 


LonpDoN, June 7, 1893. 
OYALTY has been much with us of late. Last 
term it was the Prince of Wales who graced 
the festal board of the Middle Temple with his 
august and genial presence. Yestereven being 
grand night of Trinity term at Lincoln’s Inn, the 
centre of attraction was his Royal Highness the 
Duke of York, who was recently elected a Bencher. 
Sir Charles Russell, the Treasurer of the Inn, hur- 
ried over from Paris and the Behring Sea arbitra- 
tion for the occasion. Besides the Duke of 
York, there were present the Archbishop of York, 
the Lord Chancellor, the Lord Chief-Justice, the 
Marquis of Ripon, and the Comte de Franque- 
ville. ‘The company present would number, I 
think, somewhere about four hundred. Speeches 
and toasts are not the rule at Lincoln’s Inn, but 
last night an exception was made. After dinner 
the Treasurer rose and proposed the toast of 
“The Queen.” When this had been suitably hon- 
ored, Sir Charles Russell then proposed a toast 
which he said, like the last, needed no preface, and 
to it the company would look for no response. 
It was the health of the Duke of York. It gave 
them the opportunity, of which they gladly availed 
themselves, of offering their congratulations to his 
Royal Highness upon a coming event so full of 
interest to the nation and so full of promise of 
happiness to him. ‘The toast was, “ Health, long 
life, and happiness to the Duke of York, Master of 
the Bench of this ancient Inn of Court.” The 
toast was received with great enthusiasm. 

Members of the Inner Temple and their friends 
are eagerly looking forward to a Grand Ball which 
is to be held inthe Hall of the Inn on the 23d of 
this month. It will be a very brilliant affair, as 
these functions are always conducted in the most 
sumptuous manner possible. There has been an 
immense demand for tickets, and the labors of the 
organizing secretaries have been far from light. 

In a recent letter I referred in terms of praise to 
the numerous Bar Associations which appear to 
figure so largely and play so important a part among 
the lawyers of America. Since then some of the 
more enterprising leaders of opinion at our own 
bar have decided to form a Bar Association which 





shall be to their own profession very much what the 
Incorporated Law Society is to Solicitors. Practi- 
cal steps have been already taken ; a draft consti- 
tution has been published, and a thoroughly repre- 
sentative Provisional Committee will presently take 
in hand the details of organization. It is pro- 
posed that the association should consist of a 
President, elected annually, an executive council, 
to be formed of a number of representatives of 
each Inn of Court, — members of the several cir- 
cuits, and the Chancery, Parliamentary, Admiralty, 
Divorce, Bankruptcy, and Criminal Bars being, as 
far as possible, included. It is suggested that the 
annual subscription should be five shillings ; such 
a sum would obviously exclude no one, and at the 
same time, if an adequate number of barristers 
become members, would suffice to provide work- 
ing expenses. The Executive Council will hold 
a quarterly meeting, one probably in each legal 
term, while there will be an Annual Gathering of 
the Association under the Chairmanship of the 
President in one of the Halls of the Inns of Court, 
where the President will deliver an address review- 
ing the legislation of the year. Reports of Com- 
mittees will be considered, and papers read and 
discussed. ‘The new scheme has met with con- 
siderable favor at the hands of the profession, and 
will in all likelihood get a good start. It is obvious 
enough that no serious objection could be taken to 
the idea ; at the same time I cannot profess to think 
that the new Association has a great future before 
it. Thesame causes which have stunted the career 
of the Bar Committee, now to be absorbed in the 
Association, will operate unfavorably for the latter. 
As I have said more than once in my letters, the 
old Inn of Court system, each Inn with a governing 
body jealous of its prerogatives, stands largely. in 
the way of any other system of professional organ- 
ization. I have no hesitation in predicting that 
such an Annual Gathering as is proposed would be 
a failure ; it would be voted dull and uninteresting, 
and only faint curiosity would follow its proceed- 
ings. It certainly will require a number of years of 
hard and successful work before the English Bar 
Association can claim a permanent position in our 
legal system. "2 
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CURRENT TOPICS. 


THE LIzZIE BORDEN CASE. — Lizzie Borden was 
tried last month for the murder of her parents, and 
just as every lawyer in the country expected, was 
acquitted in short order. 
jury there was absolutely nothing against her. 
trial was simply a police miscarriage. The people’s 
case was a tissue of improbabilities,— we do not 
think it too strong to say impossibilities. Here was 
a murder of two persons, in the most bloody and un- 
necessarily cruel manner, — hacking with a hatchet 
even after death; a crime evidently the work of a 
lunatic or of a desperate and hardened criminal. In- 
stead of looking for such a person, the police seize 
upon the daughter, a mature young woman, well 
educated, refined, travelled, Christian, with property 
of her own, with no adequate motive, on loving terms 
with the father, and on civil terms with the step- 
mother, and try to convince themselves, the public, 
and a jury that she hacked her step-mother to death, 
in broad daylight, in her own house, at an hour when 
she might easily have been interrupted, then changed 


or washed her dress and re-arranged her hair, met | equity according to the side from which he is ap- 


her father calmly an hour or so later and killed him 
in the same manner, and repeated her toilet! The 
mere statement is enough to defeat belief. Not a 


spot of blood was found on her nor on any article of | 


her dress; not a weapon was discovered to answer 
for the wounds. She was self-possessed and calm, 
though exhibiting great sorrow and horror. The ex- 
treme weakness of the case is illustrated by the 
State’s theory that she stripped herself naked to do 
these horrid deeds! Here then was a Jack-the-Rip- 
per crime, and the police instead of scouring the 
country for a tiger pounced on a harmless house cat, 
simply because she was in and out of the dw elling, and 
they could not see who else could have done it! In 
the entire history of police stupidity there is nothing 
to compare with this, and we are sorry to feel obliged 
to add, nothing to surpass the wickedness and blood- 
thirstiness with which the young woman was followed 
up and conspired against in order to save the police 
from defeat and ridicule. The incident of the prison 
matron’s testimony demonstrated that. But Lizzie 
was not only acquitted, but triumphantly cleared, in 
our judgment, of even the slightest suspicion that may 





As the case went to the | 
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temporarily have arisen against her. The terrible 
injustice done her should teach people that it is not 
essential to make a victim where none apparently 
exists, and that citizens are not to be hanged simply 
because people cannot imagine who else could have 
committed the crime. The case is not unprecedented. 
The murder of Mr. Nathan in New York was very 
similar, but his sons were not put on trial for it. 
There have been two (if not three) remarkable mur- 
ders in Connecticut in recent years, and persons have 
been tried and acquitted inevery case. We take pleas- 
ure in adding our tribute of admiration of the skill dis- 
played in Lizzie’s defence. Greater wisdom, tact, 
acuteness, and sound sense were never displayed 
by a lawyer than by Governor Robinson, and these 
were supplemented by sympathy and humanity which 
do him honor as a man. 


JANUS ON THE BENCH. — The court of chancery 
survives in Vermont, but it survives in a singular 
The same officer sits as chancellor and as 
common law judge, and he deals out common law or 


proached. He therefore resembles the heathen god 
Janus, of the double face, or Mr. Facing-both-ways, 
in the “ Pilgrim’s Progress.” By an appeal to his bet- 
ter self he can mitigate the rigors of the common law 
by the application of the milder and more beneficent 
principles of equity. Like Mr. Orator Puff, he has 
“‘two tones in his voice.” So, if he finds when ap- 
proached on his common law face that he is bound to 
grant the demand of the plaintiff, but feels that it 
would be unjust and inequitable to do so, he may 
allow the defendant to prostrate himself beneath his 
equity face, and solicit him to restrain himself from 
pronouncing the dreaded judgment of his common 
law mouth. It is like praying the Deity to restrain 
his wrath, but with a more appreciable result. A 
Vermont lawyer, Hon. Joel C. Barker, of Rutland, 
thus describes this marvellous procedure : — 


“In Vermont, where the same man presides over the 
County Court and Court of Chancery in the same county 
we often have the judge saying from his high seat of 
honor and of justice to a suitor: ‘ The law compels me to 
decide this case in your favor, and to award you a sum in 
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damages ; but such a judgment would be an insult to God’s 
justice, you have taken a wicked and mean advantage of 
your opponent, and your recovery is a wrong and a sin; 
but your adversary has no legal defence to your iniquitous 
persecution of him: therefore, as chancellor, I hereby re- 
strain and enjoin you from proceeding further in your 
action, and forcing me to do such manifest wrong to your 
victim.’ How does this phase of legal practice strike the 
mind of a just man, who has not been educated in legal 
schools where the injustice of the law is made to hide 
under the sheltering wing of the Court of Chancery, and 
the jurisdiction of equity is held up as the counterpart 
and corrector of the deficiencies of the common law? 
Such a man would be thankful that there was a court of 
equity, but he would be shocked that there were courts 
that were so antagonistic to the administration of justice 
that the supervision of an equity tribunal should ever be 
necessary to protect men from injustice in court. We 
should be grateful for our courts of equity, but we have no 
need of any other. There are cases where courts of law 
can do full justice, and there ought to be no cases where 
they cannot. One of the reasons given for the necessity 
of a Court of Chancery is that the procedure at law is too 
rigid to admit of the special remedies that equity requires ; 
a reason that would never be uttered were it not that man’s 
ingenuity had been taxed to assign a reason where none 
existed in the logic of the subject. If the forms of law are 
an impediment to justice in the first and second stages of 
development as arranged by Sir Henry Maine, these forms 
should be so changed and improved that they become suit- 
able and proper instrumentalities through which courts can 
do what is right in all cases. Instead of requiring a spe- 
cial tribunal to correct the deficiencies of a judicial system, 
the system itself might be reformed.” 


This description of the versatility of the legal judge 
of all work reminds one of Steerforth’s description 
of Doctors Commons, in “ David Copperfield: ” 
* You shall find the judge in the nautical case the 
advocate in the clergyman’s case, or contrariwise. 
They are like actors: now a man’s a judge, and now 
he’s not a judge; now he’s one thing, now he’s an- 
other; now he’s something else, change and change 
about.” 

We do not know whether the suitor who happens 
to approach the wrong face of the court is in as grie- 
vous a plight as the ancient litigant who entered the 
temple of justice by the wrong door, and was subject 
to be kicked out incontinently and to find that door 
barred against him, or whether the minister of justice 
simply whisks around the other face. We do not 
know how stiff-necked justice is among the Green 
Mountains; but it would be a novel and uncomfort- 
able sensation for the suitor, having knelt before the 
mild and benignant face of equity. to find, on glanc- 
ing up, the severe face of common law frowning on 
him. . There is at least one alleviating feature in this 
combination, — doth faces cannot frown on the suppli- 
ant, as in the ancient procedure they sometimes 
did. 





“THE Hounp’s TAIL’s Case.” — This is the title 
which Sir Frederick Pollock gives to the case of 
Dickson v. Great Northern Railway Co., 18 Q. B. 
Div. 176, which he has done into verse in his 
“Leading Cases and other Diversions.” We have 
essayed a poetical treatment of the same case in a 
different vein, and hope that the critics will find that 
we have got the feet all right. Why should Mr. 
Gladstone look further than Sir Frederick or ourself 
to fill the post left vacant by Lord Alfred? Neither 
of us could write worse poetry than Mr. Ruskin if we 
should try. For example : — 


LIsTEN TO MY TALE OF WOE! 
TuNE—“ The wind blew through his whiskers.” 


A BALLAD of a greyhound’s tail — 
A tale 
Of wail — 
Listen to my tale of woe! 


On railway-station platform lay 
A coursing hound, upon his way, 
In sleep 
Quite deep — 
Listen to my tale of woe! 


“ Dutch Oven” was that greyhound’s name, 
Much money he had won and fame ; 
Sure in that very agile game 
To take 
The cake — 
Listen to my tale of woe! 


He lay at length, with tail stretched out ; 
The passengers in hurrying rout 
Observing him, he had no doubt, 
Would deftly walk that tail about, 
Nor tread 
His head — 
Listen to my tale of woe! 


A luggage-porter, void of wit, 
Malicious, careless, or blind a bit, 
Soon ran his barrow over it, 
And cut a piece off amply fit 
For sausage link ; stuck on to knit 

Though tried, 

Denied — 

Listen to my tale of woe! 


An offer by the corporation 
The dog man heard with indignation, 
Resorted then to litigation, 
And furnished expert information 
Of serious deterioration 
And curtailed current valuation 

By truck — 

Bad luck! 

Listen to my tale of woe! 
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While once as fleet as highland deer, 
His tail extended in the rear 
Like rudder served his course to steer, 
Now there arose authentic fear 
His feet would prove extremely queer, 
And stagger round from far to near, 
Like pugilist hit on the ear, 
Corkscrew 
To view — 
Listen to my tale of woe! 


The jury swallowed every word, 
Nor deemed this theory absurd, 
The like of which was never heard 
Until this accident occurred ; 
And not by novelty deterred, 
With promptitude the twelve concurred, 
And “ Five and twenty pound ” soon stirred 
The court-room’s atmosphere in verd- 

ict round 

And sound — 

Listen to my tale of woe! 


WHITE CAP-ITAL PUNISHMENT.—When the writer 
of these lines was at Heidelberg two years ago, he 
and several of his companions, being desirous of visit- 
ing one of the University Society houses, were recom- 
mended to apply at the house of the “ White Cap” 
corps, the most aristocratic of all. We did so apply, 
and were met by a handsome young count, with some 
scratches on the left side of his face, who informed 
us, with a trace of hauteur, that the request was un- 
precedented, and that he did not feel authorized, in 
the absence of-his comrades, to grant it. Our spokes- 
man thereupon apologized, explaining that we were 
Americans, and having heard much of his corps were 
very desirous to see the house, and felt a deep disap- 
pointment at our failure. “ Ah!” replied the young 
count, “then you have heard of our society in Amer- 
ica!” “ Yes, indeed,” was the reply, mingling a grim 
sense of humor with the pardonable dereliction from 
the exact line of truth; ‘‘the ‘White Caps’ are a 
household word in America!” At that magic touch 
the count bowed nearly to the ground, the doors flew 
open, and we were graciously conducted through the 
sacred precincts. If our conductor had understood 
the “true inwardness ’’ of the expression, he prob- 
ably would have felt less flattered, as his gallant and 
generous soul would have shrunk from a supposed 
likeness to the meanest, most cowardly, and most 
brutal organization that ever disgraced the soil of this 
free country. It must give every lover of social order 
real pleasure to observe that the people of the South 
have had all of it and its diabolical outrages that 
they can endure, and have at last successfuly invoked 
the arm of the law against it in Mississippi and Louis- 
jana. This is much wiser than a resort to lynching 
to put down and punish lynching. The craven dis- 





turbers of the peace do not appear to good advantage 
in the courts, but whine and cry at their punishment. 
In one case, it is recorded, the wife of one of them 
held up her young baby to the judge, and with tears 
asked him what was to become of them if the husband 
and father had to go to prison? The judge kindly 
took the child for a moment and soothed the mother, 
but sent the culprit up all the same. That was a 
pretty scene, — mingling mercy with justice. It 
might pertinently have been asked by the judge what 
had become of feeble women and young children, 
driven out in the inclement night from their blazing 
homes, their husbands and fathers cruelly tortured 
and banished, sometimes slain, by reckless and hard- 
hearted neighbors. It would not prove a great 
inducement to the inhabitants of civilized Europe to 
visit the Columbian Exposition at Chicago, if they 
were informed of the fell doings of “ White Caps ” 
in the South and West of the country which is blowing 
her own horn at such a lusty pitch, and bragging and 
swaggering at such an intolerant rate about her 
“civilization”! “ White Caps” have infested Indi- 
ana and Illinois within a comparatively recent period, 
and our foreign friends might naturally feel a little 
timid lest they should break out in some dangerous 
gambols against the representatives of the hated des- 
potisms of the East. There is considerable discussion 
in these days about the policy of the death penalty, 
but there probably will be no difference of opinion 
about the policy of White Cap-ital punishment. 


THE “PURPOSE NOVEL.” — We have the mis- 
fortune to disagree with Mr. Marion Crawford, and 
his reviewer in this periodical in the May number 
(p. 252), concerning the undesirability of a “ purpose ” 
in fictitious literature. Mr. Crawford says that nov- 
els should be neithe? sermons nor lectures, and that 
if their design is other than to interest they become 
“inartistic.” We might go so far with him as to 
agree that the purpose should not be glaring. But 
there are many great works of fiction in which there 
is an underlying moral purpose, for which they are 
none the worse. The great novels of Dickens are 
eminent examples of this. Are such works as Bleak 
House, Dombey and Son, Little Dorrit, Nicholas 
Nickleby, and Martin Chuzzlewit any the worse 
because they subordinately preach powerfully against 
the court of chancery, commercial pride of family, 
imprisonment for debt, and bad private schools, what 
Bishop Potter calls “the infinite swagger of Ameri- 
can manners,”’ and hypocrisy? Is there not in 
the one perfect chrysolite of American literature, 
“ The Scarlet Letter,” a tremendous lesson concern- 
ing the misery of sin, the ugliness of revenge, 
and the beauty of repentance? In two eminent 
instances, ‘“‘Uncle Tom’s Cabin” and “ Robert 
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Elsmere,’’ the purpose is completely undisguised ; 
and yet they have been and still are somewhat popular, 
and doubtless will continue to give pleasure as long, 
for example, as the unutterable absurdity of “ Mr. 
Isaacs.” It is pleasanter, undoubtedly, not to find the 
purpose too prominent. A purpose is like the human 
skeleton. We do not want the anatomy offensively 
visible; we do not want the bones on the outside; 
but bones are useful. It is not to be denied that 
many novels without a purpose are pleasing; nor 
indeed that this is the safer form of expression for 
most writers, for it requires a master to deal with a 
purpose in fiction. But the invertebrates, like Mr. 
Crawford, should not rail against those who have a 
backbone. The presence of that stiffening enables 
them to stand against the ravages of time more stur- 
dily than the mere flesh and blood beauties of romance. 
After all, it is rather amusing to read the criticisms of 
Messrs. Crawford and Howells on a school of roman- 
tic literature so infinitely superior to their own in 
attractiveness and influence. There were more 
copies of Dickens’s novels sold last year than in any 
year of his lifetime ; but who will know anything of 
these latter-day apostles thirty years after their death, 
and for that matter, who ever re-reads their gospel 
now? 





JupicIiAL PoEetry. — We knew that Lord Chief- 
Justice Coleridge comes of a poetical family, but we 
have seen some recent verses, apparently attributed 
to him, which seem hardly up to some of the great 
Samuel’s, or some of his own which have come 
under our observation. The “Law Times”. has a 
column and a half entitled “ Royalty at the Middle 
Temple,” beginning thus : — 


“Expectation stood on tiptoe on Friday, last week. 
His Royal Highness the Prince of Wales was going to 
dine as a Bencher, and his son the Duke of York, just be- 
trothed to the Princess Victoria May, was also expected. 
It was a great occasion; a large bench mustered, whilst 
probably never was the old hall so crammed with barris- 
ters and students, of every race and color. There was a 
covered entrance to the hall], and the passages were car- 
peted with crimson baize and lined with brilliant flowers. 
The band of the Grenadier Guards, under Lieut. Dan God- 
frey, occupied the gallery above the screen. Royalty was 
late, and kept waiting such august persons as the Master 
Treasurer, and Lord Halsbury, and Lord Justice Lindley, 
Sir Henry Hawkins, and Sir Francis Jeune, and gentle- 
men of the position of Sir Peter Edlin and Sir Henry 
James, the Dean of Llandaff and Canon Ainger. The 
genial presence of the Prince, however, removed all sense 
of hunger and annoyance,” etc., etc. 


Among a medley of songs and ballads was “the 
well-known refrain, ‘ Mrs. ’Enery ’Awkins is a fust- 
class name,’ which excited the merriment of the stu- 
dents to an extraordinary extent, and vastly amused 
the head-table.”’ 


The report continues : — 





“ Subject to correction by Lord Coleridge, we believe 
the following is correct : — 


‘I knows a little Dona, 
I’m about to own ’er, 
She ’s a-goin’ to marry me; 
At fust she said she would n’t, 
Then she said she could n’t, 
Then she whispered, “‘ Well, Ill see ;” 
Says I, “ Be Missis ’Awkins, 
Missis ’Enery ’Awkins, 
Or acrost the seas Ill roam. 
So ’elp me, Bob, I’m crazy, 
Liza, you’re a daisy, 
Won’t yer share my ’umble ’ome (won’t yer) ? 


*“ Oh, Liza! Dear Liza! 

If yoo die an old maid, 

You ’ll ’ave only yerself to blame 

Oh, Liza! Sweet Liza! 

Mrs. ’Enery ’Awkins is a fust-class name.” ’” 


It is awful to think that such things can lurk under 
a Chief-Justice’s wig out of a Gilbert and Sullivan’s 
opera. 


NOTES OF CASES 


MENTAL ANGUISH. — There is the most unfeeling 
class of telegraph companies in Texas that we ever 
heard of! In every number of the West Company’s 
Reports are one or more cases of “ mental anguish ” 
inflicted by them. But ina very recent case it ap- 
pears that the value of that mental anguish was cal- 
culated too exactly and at too high a figure to stand 
on review. It was the case of a sick child (Western 
Union Tel. Co. v. Berdine, 21 S. W. Rep. 982), and 
it was held that where defendant's negligence caused 
a delay of twelve hours in the arrival of the doctor, 
and in the mean time the plaintiff might have called 
another doctor, a verdict for $1,999.99 damages is 
excessive. 





ACTION BY SERVANT AGAINST FELLOW-SERVANT. 
—JIn Steinhauser v. Spraul, Supreme Court of Mis- 
souri, 21 S. W. Rep. 859, it was held that an action 
may be maintained by a servant against the master’s 
wife as fellow-servant for injuries sustained in using, 
at the wife’s bidding, a ladder known to the wife to 
be unsafe. The court said: — 


“Tn the case of Osborn v. Morgan, 137 Mass. I, S. C. 39 
Am. Rep. 437, where the facts were that the general 
superintendent of a manufacturing corporation, whose 
works covered several acres of ground, and in whose 
employ were a large number of men, including plaintiff, 
designed for one of its mills a mechanical fixture consist- 
ing of a rail sixteen feet above the ground, on which was 
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a movable truck and chain. The rail was to go from one 
side of the building to the other. The machine was made 
too short, so that at one end it only came within fourteen 
inches of the side of the building. The master builder 
put it up, and left it without a stop. After the mill had 
been running some time, a closet was built under the end 
of the rail, so that in fact, although it was not designed 
for this purpose, the truck could not get off of the rail 
while the closet remained, on account of the chain going 
against it. The day after the closet was made the general 
superintendent ordered the closet removed so far as it 
interfered with the movement of the truck; and while the 
plaintiff, a carpenter in the employ of the corporation, was 
engaged in this work, as directed by the master builder, 
the truck came off the rail, and injured him, and it was 
held, in an action by him against the general superintend- 
ent for the injuries sustained, that, even if the defendant 
was not liable for any negligence in the construction of 
the building or its appliances, the jury would be war- 
ranted in finding that the defendant, who was also an 
employé, failed in his duty to the plaintiff in ordering him 
to move the closet, without ascertaining whether the 
removal would be attended with danger, and that the 
action could be maintained. In the case of Rogers vz. 
Overton, 87 Ind. 410, where one fellow-servant was 
injured by being directed by another fellow-servant, under 
whose control he was at the time, to climb upon the ele- 
vated end of a bar of iron about which they were at work, 
and he obeyed, that, notwithstanding the plaintiff and the 
defendant were serving the same master, did not preclude 
the former from maintaining an action against the latter 
for a wrongful or negligent act. A servant may maintain 
an action against his fellow-servant for injuries received in 
the master’s service. Hinds v. Harbou, 58 Ind. 121; 
Hinds v. Overacker, 66 Ind. 547; s. c. 32 Am. Rep. 114; 
Griffiths v. Wolfram, 22 Minn. 185; Whart. Neg. § 245. 
In the case of Rogers v. Overton, supra, the court says: 
‘It is settled law that a servant shall not be exposed to 
unnecessary and unusual danger ; and if he is so exposed 
he may recover for injuries resulting to him from the 
wrongdoer who exposed him to peril. It cannot be that a 
servant shall have no action against his superior who 
unnecessarily sends him to a place of extraordinar} dan- 
ger, for all sound principles and well-considered laws lead 
to a different conclusion.’ ”’ 


It is noteworthy that in the Massachusetts case 
cited the court very unceremoniously overruled its 
contrary doctrine in Albro v. Jaquith, 4 Gray, 99. 


NEGLIGENCE. —A curious case of negligence is 
Bonner v. Grumbach, Court of Civil Appeals of 
Texas, 21 S. W. Rep. toro, where it was held that 
the fact that a passenger on a train takes off his coat, 
and places it on an unoccupied seat, is not such con- 
tributory negligence as will prevent his recovering 
for money therein contained, lost by the overturning 
of the coach into the water ; but where the passenger 
recovered his coat shortly after he had got out of 
the overturned coach, and immediately missed his 





money, his failure to notify the carrier of his loss, and 
of all effort on his part to find it, will preclude a 
recovery. The court said: — 


“ Plaintiff’s act in riding with his coat off in no way 
helped to bring about that occurrence, which was the 
immediate cause of the loss. The petition showed that 
the loss of the money was caused directly and immediately 
by the fault of the company, through which the car was 
overturned, without the intervention of negligence of the 
plaintiff, or of any other cause. The damage claimed was 
not therefore too remote. . . . 

“He does not show that he made any effort to find it, 
or any inquiry for it, nor that he notified the servant of 
appellant that he had lost it, or in any way called upon 
them to recover it for him. So far as the record shows, 
they knew nothing of the fact that he had lost, or ever had 
the money. A plaintiffis not required ordinarily to assume 
the burden of showing that he has not been guilty of neg- 
ligence ; but when the facts which he states expose him 
to the suspicion that he has negligently contributed to his 
loss, he must clear away such suspicion before he will be 
permitted to recover. We think the latter rule applies 
here. It is not probable that in the overturning of the 
car the money was destroyed. Its ownership was not 
changed ; it remained the property of appellee. Notwith- 
standing the negligence of appellants, it was still his duty 
to act as a reasonably prudent person would ordinarily act 
under like circumstances, and if by so doing he could 
have prevented the final loss of his property, he ought not 
to recover. This principle, we think, would require that 
one situated as he was should make such reasonable 
efforts to regain his property as the situation allowed. 
Certainly, it would require that he at least give notice of 
his loss to those whom he proposed to charge with respon- 
sibility, in order that they might protect both him and 
themselves, if possible, by recovery of the money. If the 
circumstances were such that none of these things could 
have been done, or such as would have rendered effectual 
any efforts to find the money, that should have been 
shown.” 

DEAF AND DuMB DRIVER. — In ancient times 
deaf mutes were considered idiots, but courts are 
now more lenient. In Arkansas Tel. Co. v. Ratteree, 
Arkansas Supreme Court, 21 S. W. Rep. 1059, it was 
held that where a person leaves his horse standing in 
the street, with a deaf and dumb boy on the seat of 
the wagon, he himself being in the wagon, though not 
on the seat, the question whether he left his horse 
without a competent person to take care of it is for the 
jury. The court said : — 


“ At the time the wire fell and caused the horse to start 
the appellee was in his wagon, and the deaf-mute boy was 
on the seat of the wagon. Weare of the opinion that the 
question whether at the time of the accident the appellee 
had left his horse standing in the street, without a com- 
petent person in charge of him, was a question of fact 
properly left to the jury under the instructions of the 
court. On the evidence in this case it could hardly be 
said that the appellee could have been convicted of a 
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misdemeanor, under the ordinance of the city of Ft. 
Worth, for leaving his horse in the street without a com- 
petent person to take charge of him. The jury might 
have found that the appellee, being in the wagon, was in 
charge of him himself, or they might have found the deaf- 
mute boy, being on the seat of the wagon, was competent 
to take charge of him. The horse did not run away. The 
ordinance shows that its purpose is to make owners of 
horses left in the street without some competent person 
to take charge of them responsible for all damages caused 
by the horses running away, and to punish the act as a 
misdemeanor, in the interest of the public as a police 
regulation.” 

THE RESTLESS SMALL Boy. —In Catlett v. St. 
Louis, I. M. & S. Ry. Co., Supreme Court of 
Arkansas, 21 S. W. Rep. 1062, it was held not neg- 
ligence for a railroad company to omit to keep a 
lookout to prevent boys from swinging on the lad- 
ders of its slowly moving freight-trains. The court 
said : — 


“ A railway company is not bound to keep a lookout to 
prevent boys from swinging on the ladders of its moving 
freight-trains ; and its failure to do so is not negligence. 
Bishop v. Railway Co., 14 R. I. 314; Railway Co. v. 
Stumps, 69 Ill. 409; Railway Co. v. Ledbetter, 45 Ark. 
246; Railway Co. v. Connell, 88 Pa. St. 520. If boys 
have stolen rides in that way at a given point, without 
remonstrance from the company’s train-men, that fact does 
not amount to an invitation to do so on another occasion. 
The boy who attempts it is a trespasser, and the company 
owes him no duty save not to injure him wantonly. 
Daniels v. Railway Co. (Mass.), 28 N. E. Rep. 283 ;1 
Morrissey v. Railway Co., 126 Mass. 377; Wright v. 
Railway Co. 142 Mass. 296; Rodgers v. Lees, 140 Pa. St. 
475, and cases cited; Shelton v. Railway Co., 60 Mo. 
412; Duff v. Railway Co., 91 Pa. St. 458; Railway Co. v. 
Smith, 46 Mich. 504. The appellant argues that a slowly 
moving train is ‘dangerous machinery,’ alluring to boys; 
and that it is therefore negligent of the company to fail to 
take precaution to keep them off such trains. That is the 
argument made to sustain a class of cases known as the 
‘Turn-table Cases,’ the leading one of which is Railway 
Co. v. Stout, 17 Wall. 657. The doctrine of those cases 
has been much criticised and doubted, and by some courts 
repudiated. See Daniels v. Railway Co. (Mass.}, 28 
N. E. Rep. 283; Patt. Ry. Acc. Law, § 196. Whatever its 
merits may be, it has never been extended to such length 
as to control a case like this. See Bishop z. Railway Co., 
14 R. I. 314; Shelton v. Railway Co., 60 Mo. 412. The 
youth of the person injured will sometimes excuse him 
from concurring negligence, but no amount of youthful 
recklessness can supply the place of proof of negligence 
on the part of a defendant sought to be charged on account 
of negligence. Patt. Ry. Acc. Law, §.75.” 


WHat Is A “CHILD” ?— In Quinlen v. Welch. 
decided last month by the Supreme Court of New 


1 See “ The Siren Turn-Table,” 4 Green Bag, 124. 





York, it was held that under the Civil Damage Act, 
which gives a right of action to any husband, wife, or 
child, for injury in person, property, or means of sup- 
port in consequence of the intoxication of any person, 
against the seller of the intoxicants or the lessor of 
the premises where they were sold, an action may be 
maintained by a child ex ventre sa mere at the time 
of the injury and subsequently born alive. In this 
case the father became intoxicated, wandered on a 
railway, and was killed by a train; the child was 
born alive the next day. Haight, J., in a very well 
reasoned opinion, showed by ample authority that a 
child en ventre sa mere has many civil rights in re- 
spect to estates, and in The George and Richard, L. R. 
3 Adm. 465, it was held that such a child, if born alive, 
would be entitled to damages under Lord Campbell’s 
Act, against the ship-owners for the death of the 
father produced by a collision, and consequent loss 
of support. The case of Walker v. Gt. Northern R. 
Co., 21 Irish L. R. 69; 26 Am. Law Rev. 50; 43 
Albany Law Journal, 464, where it was held that such 
a child could not recover damages against the carrier 
for an injury to its person in transportation while ez 
ventre sa mere, was distinguished on the ground that 
the company contracted only to carry the mother and 
was not liable for the injury to her freight; or as Judge 
Haight puts it, “that while the company must be 
regarded as the common carrier of the mother, under 
the law of the Emerald Isle, as understood by the 
court, the mother was the common carrier of her un- 
born child.” That decision is clearly not in conflict 
with the present, nor with that in the admiralty case. 
The four judges of the court concurred. We see no 
satisfactory answer to the position of the court that 
the action is maintainable because “an unborn child, 
subsequently born alive, if deprived of a parent suf- 
fers in its means of support equally with the children 
that were living at the time of the decease of such 
parent.”? Certainly if an unborn child can at birth 
take a benefit by will, there is no reason why it can- 
not enforce a benefit under a statute. 


A Sap Loss. — Lang v. Pennsylvania R. Co., 
26 Atlantic Rep. 570, Supreme Court of Pennsyl- 
vania, is calculated to strike horror to a Kentuckian’s 
heart. Freight-cars loaded with whisky, having been 
stopped by a flood, were attacked and broken into by 
thieves, and part of the whisky was taken. The 
conductor and train-men were present, but left, and 
made no effort to protect the property. A body of 
citizens drove the thieves away, and guarded the cars 
until the next morning, when, to keep it from falling 
into the hands of the mob, they destroyed the rest 
of the whisky. He/d, that as the employes aban- 
doned the whisky, and made no effort to protect it, 
the carrier was liable for its loss. The loss did not 
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arise from inevitable accident, or the act of God, 
nor did it result from insurrection, or the work of 
a mob. The court waxed eloquent and indignant 
thus : — 


“The whisky claimed for in this action was not de- 
stroyed by a flood, Part of it was stolen by thieves after 
the flood subsided, and the rest of it was destroyed by a 
volunteer guard of citizens, who had watched and pro- 
tected the train during the night following the flood and 
part of the next day, as the easiest way of keeping it from 
falling into the hands of the same dangerous class of men 
who had gotten a taste of it on the previous afternoon. 
The flood was therefore not the cause of the loss, but the 
occasion the opportunity for its plunder by bad men. The 
thieves came in the wake of the flood to pick up and 
appropriate what the more merciful waters had spared. 
They came to this train, and began to force open the doors 
of some of the cars. The conductor, and part, if not all, 
of his crew, came upon the ground at about the same time. 
They saw an ax being used to open one or more of the 
cars, but they made no effort to defend the train or drive 
away the thieves. They did not so much as to remonstrate 
with them, or order them away, but turning their backs, 
they surrendered the train and its freight to the tender 
mercies of the vagabonds who had attacked it, and went 
away from the neighborhood. Private citizens came soon 
after, drove the thieves out of and away from the train, 
and stood guard over it all night and until the middle of 
the next day; but the train men seem to have had neither 
part nor lot in the effort to save the property of their 
employer. The reason was given by one of them while on 
the witness stand with a cool, deliberate heartlessness not 
often met with in the most hardened criminals. He said 
he did not try to help the citizens save the cars and their 
contents because he ‘ had no orders to do so.’ He stood 
and looked on. He sawthe perils of his employer’s prop- 
erty. Hesaw citizens, with no personal interest involved, 
trying to save it, but he did not help, because he ‘had no 
orders.” Whether he and others like him were cowards 
shivering with fear in the presence of a few thieves, whom 
unarmed citizens drove away, or were thieves at heart, and 
in full sympathy with those who were trying to loot the 
cars that they should have defended, is a matter of no con- 
sequence. In either case they neglected their obvious 
duty. The railroad company was represented in the car- 
riage and safe-keeping of the freight on the train by the 
men to whom the train had been committed. If they 
deserted their posts, and left the goods uncared for, and 
they were stolen or destroyed, their employer must suffer 
for their inefficiency. Under the facts of this case the loss 
sued for did not arise from inevitable accident or the act 
of God. It did not result from insurrection or the public 
enemy. It was not the work of a mob. It was due in 
part to plain stealing, done in daylight, in the presence of 
the train-men, and without the slightest resistance or re- 
monstrance on their part. For the rest, it was due to the 
action of citizens who, after having guarded what remained 
for nearly twenty-four hours, destroyed it, when they could 
no longer keep up their watch over it, rather than see it 
consumed by the human brutes to whom it had been aban- 
doned by the train-men.” 

43 





IGNORANCE NO DEFENCE TO PERJURY. — The 
inability of the defendant to spell according to the 
generally accepted traditions did not seem to avail 
him in Williams v. State, Alabama, 12 South. Rep 
808. The indictment was as follows : — 


‘The grand jury of said county charge that before the 
finding of this indictment, Turner Williams, with the intent 
to injure or defraud, did falsely make or forge an instru- 
ment in writing, in words and figures substantially as 
follows .— 

* Mr. C. brint 

let wash horn 

have two dollars 

in trade 

an oblige 

WtL Au 27 1892" 


“ The said Turner Williams meaning and intending to 
express in and by said instrument that W. T. Lyles had 
written an order dated August 27, 1892, to Mr. C. Bryant, 
to let Wash Holmes have two dollars in trade, or the 
said Turner Williams, with the intent to injure or defraud, 
uttered and published as true said above-described written 
instrument, the said instrument having been falsely made 
or forged, and the said Turner Williams interpreting and 
understanding said instrument to be an order from W. T. 
Lyles to Mr. C. Bryant to let Wash Holmes have two 
dollars in trade, against the peace and dignity of the state 
of Alabama.” 


Such misspelling was certainly against the dignity 
of the State. 


A Lunatic WiFE.—In Pile v. Pile, 22 S. W. 
Rep. 215, it was held that lunacy is not a ground for 
divorce, though it prevents the wife from discharg- 
ing her conjugal duties. Why this case was marked 
“Not to be officially reported,” is hard to discover, 
for there is nothing in the decision to be ashamed of. 
Pryor, J., said: — 


“It is argued that this mental disease is such as to pre- 
vent the wife from discharging her conjugal duties, and 
the husband from enjoying that intercourse with the wife 
resulting from the marriage relation. We cannot give such 
an enlarged meaning to the statute. Here the wife has a 
mind diseased without her fault. She lived happily with 
her husband for several years after the marriage, and dis- 
charged all the obligations and duties pertaining to the 
marriage relation. This relation is presumed to have been 
entered into by reason of the love and affection the two 
had for each other ; and to adjudge that the misfortunes 
of this life, originating from causes over which neither 
have control, depriving the husband of the right of enjoy- 
ing his baser passions, is a ground for divorce, would be 
placing mankind on a level with brute creation, and mak- 
ing the real virtues and happiness of married life subordi- 
nate to the enjoyment of mere animal propensities. This 
man, when he took the unfortunate woman to be his wife, 
vowed at the altar to love, cherish, and protect her in sick- 
ness and in health, and whether the wife is diseased in 
mind or body, his. marriage vow should and must be 
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observed. The more helpless she becomes, the greater 
his duty to love and protect her. The wife has never 
abandoned the husband, but is now confined in the asylum 
for lunatics by his consent and direction.” 


It must be noted that the husband offered to bind 
his estate for the proper support of his wife. 


A DEFINITION. — In Nix v. Hedden, 13 Supreme 
Court Reporter, 881, it was held that tomatoes are 
“vegetables,” rather than “fruits,” in the common 
and popular acceptation of such words, and were not 
free of duty under the provision of the free list for 
“fruits, green, ripe, or dried.”” Mr. Justice Gray 
observed : — 


“There being no evidence that the words ‘fruit’ and 
‘vegetables ’ have acquired any special meaning in trade 
or commerce, they must receive their ordinary meaning. 
Of that meaning the court is bound to take judicial notice, 
as it does in regard to all words in our own tongue; and 
upon such a question dictionaries are admitted, not as evi- 
dence, but only as aids to the memory and understanding 
of the court. Brown v. Piper, 91 U.S. 37, 42; Jones v. 
United States, 137 U. S. 202, 216; Nelson v. Cushing, 2 
Cush. 519, 532, 533; Page v. Fawcet, 1 Leon. 242; Tayl. 
Ev (8th ed.) §§ 16, 21. Botanically speaking, toma- 
toes are the fruit of a vine, just as are cucumbers, 
squashes, beans, and peas. But in the common language 
of the people, whether sellers or consumers of provisions, 
all these are vegetables which are grown in kitchen 
gardens, and which, whether eaten cooked or raw, are, 
like potatoes, carrots, parsnips, turnips, beets, cauliflower, 
cabbage, celery, and lettuce, usually served at dinner in, 
with, or after the soup, fish, or meats which constitute the 
principal part of the repast, and not, like fruits generally, 
as dessert. 

“The attempt to class tomatoes as fruit is not unlike a 
recent attempt to class beans as seeds, of which Mr. Jus- 
tice Bradley, speaking for this court, said . ‘We do not 
see why they should be classified as seeds, any more than 
walnuts should be so classified. Both are seeds, in the 
language of botany or natural history, but not in commerce 
nor in common parlance. On the other hand, in speaking 
generally of provisions, beans may well be included under 
the term vegetables. As an article of food on our tables, 
whether baked or boiled, or forming the basis of soup, 
they are used as a vegetable, as well when ripe as when 
green. This is the principal use to which they are put. 
Beyond the common knowledge which we have on this 
subject, very little evidence is necessary, or can be pro- 
duced.’ Robertson v. Salomon, 130 U. S. 412, 414.” 


TWICE IN JEOPARDY. — In Cleary v. Booth, Q. 


B. Div., 68 Law Times Rep. N. s. 349, it was held 
that the head master of a board school has power to 
inflict corporal punishment on a pupil belonging to 
the school, for an offence committed by the pupil 
when on the way to the school and out of school 
hours. 


Lawrence, J., said : — 








“The cases cited show what is to be done by the master 
with the pupils when theyare in school and away from 
home, but there is nothing to show what is to be done 
when they are between their homes and their school and 
misconduct themselves. I am of opinion that in such cases 
the power of the father, as was exercised by the appellant 
in this case, is delegated to the schoolmaster. The Regu- 
lations of the Education Department of 1892 contain a 
clause allowing a grant for discipline and organization, and 
it is also provided in that clause that care should be taken 
in the management of a school to bring up the children in 
habits of punctuality, good manners, and language, and 
also to impress upon the children the importance of obe- 
dience, respect for others, and of honor and truthfulness. 
It could not therefore be said, if the schoolmaster was 
only allowed to punish for acts done in the school, that he 
had done everything to insure that end. Should a boy 
misbehave himself immediately after leaving the school 
premises, I am clearly of opinion that in such a case the 
schoolmaster would have authority to punish the boy so 
misconducting himself. It would not be reasonable, I 
think, to hold that the parent’s authority ended at the 
door of his own house, and that the schoolmaster’s au- 
thority did not begin until the schoolhouse was reached.” 
Collins, J., said: “It is clear law that the father has the 
right to reasonably punish his children. From classic 
times we have the practice of inflicting corporal punish- 
ment by the parent. The question now before us is, How 
far are we to infer that this right is delegated to the school- 
master by the parent or guardian? Does the parent dele- 
gate his power beyond certain limits? The bringing up 
and discipline must, to some extent, extend to children 
when outside the school as well as when inside the schooi. 
The parent’s authority could never be worked if it is to 
extend up to the school door, and the schoolmaster’s 
authority were to end when the child leaves the school. 
Supposing a pupil were to hit the master outside the 
school, the only remedy the master would then have would 
be a prosecution for assault against the pupil. Can the 
moral training and conduct of children be said to only 
exist in school and during school hours? The Regula- 
tions issued by the Education Department say that all 
reasonable care is to be taken in the ordinary management 
of the school, to bring up the children in habits of punctu- 
ality, of good manners, &c., of consideration and respect 
for others, &c. Here it is said to be reported to the 
schoolmaster that a boy, instead of consideration and 
respect for another boy, had hit that other boy and injured 
him. I think that we are entirely justified in interpreting 
that the parent had delegated his authority, and that the 
corporal punishment inflicted by the schoolmaster was 
entirely within the master’s delegated authority. Whether 
the punishment so inflicted was more than was reasonable 
was a question for the magistrates.” 


This holding is precisely like that in Hutton v. 
State, 23 Tex. Ct. App. 386; 59 Am. Rep. 776; and 
Deskins v. Gose, 85 Mo. 485; 55 Am. Rep. 387 ; 
Burdick v. Babcock, 31 Iowa, 567; Lauder v. 
Seaver, 32 Vt. 114; Sherman wv. Inhab. of Charles- 
town, 8 Cush. 160. 
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THE GREEN BAG. 


= question as to whether there is “ punish- 

ment after death” seems to have been 
settled beyond all controversy by the legal Solons 
of Indiana. The following communication clearly 
demonstrates this : — 


INDIANAPOLIS, June 3, 1893. 


To the Editor of the “ Green Bag”’: 

Without wishing to exalt my own State at the 
expense of others, I wish to draw attention to a 
recent penal enactment to show that in the matter of 
advanced thought Indiana is fully abreast of the times. 
The learned commissioners who prepared the crimi- 
nal code, recognizing that the practice of being killed 
or injured at railroad crossings was a reprehensible 
one which should be discouraged, and fully realizing 
that there is a hereafter, and that the sins of the dead 
should be punished, incorporated in the code a pro- 
vision which is very properly entitled “ Untimely 
Crossing of Railroad Tracks,” and wisely distributes 
punishment to both railway employee and the miser- 
able offender who violates the law by being run over 
by the cars. The section, after fining the engineer 
all the way from $100 to $1,0co, and imprisoning him 
from three months to a year, proceeds: “ And if any 
person shall be injured or killed by reason of such 
crossing, he shall be imprisoned in the State prison 
not more than fourteen years nor less than two 
years.” R.S., 1881, section 2174. That there are 
at present no corpses incarcerated at the penitentia- 
ries is doubtless due to the fact that this apparently 
severe law has discouraged persons who might other- 
wise offend from sacrificing their lives at railroad- 
crossings. For what it has accomplished, I commend 
it to all philanthropists and thoughtful men. 

Sincerely, '  M.M. 


WE are indebted to a Kansas reader for the 
following : — 





Ottawa, Kansas, May 26, 1893. 
Editor of the“ Green Bag”: 

The following is a true transcript from the docket 
of a worthy justice of the peace of Williamsburg 
Township in this county : — 

The charge is that “ one John Smiley, on or about 
toth day of . . . did then and there unlawfully break 
the peace by getting drunk and breaking glass out of 
door, &c. The prisoner being brought into court, and 
having kicked everything down in the office, and kept 
the air blue with profanity, and proved by three wit- 
nesses that he is drunk: Therefore it is adjudged that 
for his drunken disorderly conduct and destruction of 
property he is fined the sum of $25, pay $10 for the 
destruction of property, the cost of this action, and 
be confined in the County jail of Franklin County for 
sixty days, or as County atty. shall amend.” This 
form is submitted for the consideration of justices 
who may have difficulty in formulating docket entries 
in cases of misdemeanor. 

Very truly yours, a 


LEGAL ANTIQUITIES. 


THE Blue Laws of Connecticut were so called 
because they were printed on blue-tinged paper. 

These were some of them : — 

“No one shall be a freeman or have a vote, un- 
less he is converted and a member of one of the 
churches allowed in the Dominion.” 

“‘ No dissenter from the essential worship of this 
Dominion shall be allowed to give a vote for elect- 
ing magistrates or any officer.” 

“No food or lodging shall be offered to a 
heretic.” 

“No one shall cross the river on the Sabbath 
but an authorized clergyman.” 

“No one shall travel, cook victuals, make beds, 
sweep houses, cut hair or shave on the Sabbath 
day.” 

“No one shall kiss his or her children on the 
Sabbath or feasting days.” 

“The Sabbath day shall begin at sunset Sat- 
urday.” 
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“Whoever wears clothes trimmed with gold, 
silver, or bone lace above one shilling a yard, 
shall be presented by the grand jurors, and the 
selectmen shall tax the estate £300.” 

“‘ Whoever brings cards or dice into the Domin- 
ion shall be fined £5.” 

“No one shall eat mince-pies, dance, play 
cards, or play any instrument of music except the 
drum, trumpet, or jewsharp. 

“ No man shall court a maid in person or by 
letter, without obtaining the consent of her parents ; 
£5 penalty for the first offence, £10 for the second, 
and for the third, imprisonment during the pleasure 
of the court.” 





FACETIZ. 


AN Irishman went to a lawyer with a case, but 
the attorney wanted a retainer. The Irishman 
was poor, and finally the lawyer said he would take 
the case on a contingent fee. It was settled, but 
the contingent fee part of the agreement bothered 
the client. He confided his ignorance to his 
friend, Paddy, and asked for an explanation. 
“ An’ it is the meanin’ of a contingent fee yer 
after knowin’? Sure, I’ll tell ye. A contingent 
fee means that if ye lose the case the lawyer gits 


,99 


nothin’ ; if ye win, you git nothin’. 





Tue following good story is told of a Glasgow 
bailie. In Scottish courts of law witnesses repeat 
the oath with the right hand raised. On one oc- 
casion, however, the magistrate found a difficulty. 

“ Hold up your right arm,” he commanded. 

“‘T canna dae ’t,” said the witness. 

“Why not?” 

** Got shot in that airm.” 

“Then hold up your left.” 

“Canna dae that, ayther, — got shot in the ither 
ane tae.” 

“Then hold up your leg,” responded the irate 
magistrate. “‘ No man can be sworn in this court 
without holding up something.” 


“ Wny do you use such peculiar terms? ” asked 
a lawyer’s wife of her husband who had returned 
worn out by his day’s labors. “I don’t see how you 
can have been working all day like a horse.” 
“Well, my dear,” he replied, “I’ve been drawing 





a conveyance all day ; and if that is n’t working like 
a horse, what is it?” 





THE following story is told of Rufus Choate : 

He was once called into Maine to defend a 
brother lawyer who was under a cloud ; and while 
preparing the case he was taken sick, the party in 
whose cause he was acting having to appear before 
him in his chamber with his witnesses. One of 
the latter was a good deacon who was deeply 
interested in the case, and was very earnest in 
deprecating the wrong done his legal friend. 

“Well, deacon,” said the great lawyer, “ what 
do you think of the treatment of your friend ?” 

“T think,” was the startling reply, “that it is a 
d shame!” 

“ That is my opinion,” said Mr. Choate ; “ but 
you have given it a pious emphasis which I would 
never have aspired to.” 


d 








A CuicaGo attorney, somewhat noted for his 
sharp practice, sent his client one day to watch 
the case. Word came to him that his case was 
next on the docket, and he hurried over to find the 
opposing counsel already beginning. In vain he 
looked for his client. He was nowhere to be seen. 
In vain he asked for delay ; but the court told him 
that the carelessness of a client would not allow such 
athing. At last he glanced into the jury-box and 
saw his client there. The stupid man had thought 
he heard his name called, and had marched in with 
the rest. ‘The opposing counsel was so anxious to 
hurry the case along that he neglected to examine 
the jury. Seeing the thing was in his own hands, 
the Chicago attorney turned to the court. “I 
withdraw all objection,” he said; “I have my 
client where I want him.” 





THERE is a certain judge in Chicago who rather 
prides himself on his vast and varied knowledge of 
law. The other day he was compelled to listen to 
a case that had been appealed from a justice of the 
peace. The young practitioner who appeared for 
the appellant was long and tedious; he brought 
in all the elementary text-books, and quoted the 
fundamental propositions of law. At last the judge 
thought it was time to make an effort to hurry him 
up. 

“ Can’t we assume,” he said blandly, “that the 
court knows a little law itself?” 
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“That’s the very mistake I made in the lower 
court,” answered the young man; “I don’t want 
to let it defeat me twice.” 


One of the most prominent members of the 
Nebraska Bar was especially noted for the effect 
with which he addressed juries. When once under 
way, he drew upon his memory and imagination 
impartially, and without regard to application or 
circumstances, much less to accuracy, poured forth 
a torrent of classical and historical references which 
no jury could withstand. On an important crim- 
inal trial in which he represented the defendant, 
the district attorney had made a very strong speech, 
in which certain checks were an important point. 
The opening sentences of the judge’s answer, pro- 
nounced with great deliberation and emphasis and 
with immense effect, were : — 

“ Gentlemen of the jury, my learned friend has 
said a great deal to you about these checks ; but 
let me ask him, where are the stubs? Gentlemen, 
it may be that some things are conspicuous in 
their presence, but there are others which are far 
more conspicuous in their absence. Why, Gen- 
tlemen, it is related that at Rome it was the custom 
in the funerals of illustrious personages to carry in 
the procession the busts of the deceased’s ances- 
tors. And it is said that once at Rome, at the 
funeral of the noble Roman lady Funo, the busts 
of her ancestors were carried in the procession, 
And as the solemn procession filed through the 
crowded streets of the eternal city, the people saw 
that the bust of Brutus was wanting, and they 
shouted ‘ Where is the bust of Brutus? Show us the 
bust of Brutus !’ (turning to the district attorney). 
Where is the bust of Brutus, where zs the bust of 
Brutus, where is the bust of Brutus? Show me 
the STUBS!” 


NOTES. 


Tue trial of Lizzie Borden for the murder of 
her father and step-mother terminated, as every 
unprejudiced person must have felt sure it would, 
in an acquittal of the accused. The Government's 
case was terribly weak, amounting in fact to no 
case at all. Link after link in the chain of cir- 
cumstantial evidence was wanting, and it is sur- 
prising that the prosecuting officer should have 





felt it his duty, under the circumstances, to press 
for a conviction. However, it is much better for 
Lizzie Borden to have had the matter finally 
decided by a jury of twelve men of more than 
ordinary intelligence. Her vindication is com- 
plete. She stands to-day before the world an 
innocent woman, and no one has the right to cast 
a shadow of suspicion upon her. 





A most pleasant evidence of restoration in fra- 
ternal feeling between Secession South and Union 
North can be daily witnessed in one of the Cham- 
bers of the Common Pleas in New York City, 
where Roger A. Pryor is on the bench as judge, 
and at the deputy clerk’s desk before him sits 
William S. Keiley, while Alfred Wagstaff occasion- 
ally as full clerk visits the court-room. 

Judge Pryor, as (in 1861) Chief of General 
Beauregard’s staff in Charleston, was the first to 
enter Fort Sumter under a white flag; and Mr. 
Keiley was an officer in the Confederate Potomac 
Army, and shortly after the surrender of General 
Lee was arrested by Federal General Terry for 
alleged incendiary editorials in a Petersburg news- 
paper of which he was proprietor. At the same 
time Mr. Wagstaff was a Union Colonel. 

Lions changed into lambs; but no little boy- 
lawyer can expect to lead any of the three! 


In the early days of the Western States, when 
society was free and easy, and marriage was essen- 
tially a matter of civil contract, not of status, many 
of the pioneers formed contract relations which are 
to-day giving the lawyers and courts considerable 
business in determining who are the rightful heirs 
and descendants of these pioneers. As these 
pioneers in many instances became cattle kings, 
bonanza kings, or railway directors, and also formed 
numerous contract relations with a slight marital 
tinge, the question as to who shall inherit their 
wealth is often a nice as well as an important one. 
One of these questions came up recently before 
the Supreme Court of the State of Washington 
(Kelly v. Kitsap Co. 32 Pat. Rep. 554), in the 
settlement of the estate of one Michael Kelly. 
Said Michael Kelly had in the fifties emigrated to 
the West, and becoming tired of a life of celibacy, 
sought to enter into a matrimonial alliance. As 
in those days the female portion of the population 
in the State of Washington was exceedingly small, 
he turned to the aborigines of the soil for a better 
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half, and in accordance with a custom then exist- 
ing but now almost obsolete, he gave to the rela- 
tives of a comely Indian maid named Julia $2.45, 
in consideration of which princely sum the comely 
Indian maiden was surrendered to him as a wife. 
The two cohabited together for several years ; and 
although Mrs. Kelly was’ not introduced to the 
relatives of Michael, or into society as his wife, 
she maintained that relation to him according to 
the local custom then existing. As a result of 
their union, one child was born, who was known 
as Charles Kelly, and appears in this suit, claiming 
to be the lawful heir of Michael Kelly. It was 
held by the Supreme Court of Washington that 
the claim of the plaintiff could not be allowed ; 
that the cohabiting together under such circum- 
stances as existed in the case of Michael Kelly and 
the Indian maiden Julia, did not constitute a legal 
marriage ; and further, that the claim of the plain- 
tiff was more definitely barred by a territorial stat- 
ute rendering void all marriages between white 
men and Indians. 

It is to be presumed, from the language of the 
court, that, the necessity of such alliances having 
ceased to exist, the offspring of the civil contract 
marriages of the early days will find some difficulty 
in establishing their right to inherit the wealth of 
the millionaires of the Pacific slope. 
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Life in a Logging Camp (illustrated), Arthur 
Hill; Under Cover of the Darkness, T. R. Sulli- 
van; An Artist in Japan (illustrated), Robert Blum; 
The Trouble in the Bric-a-Brac Mission, Wil- 
liam Henry Bishop; Egotism, E. S. Martin; The 
Birds that we See (illustrated), Ernest E. Thompson; 
Endymion and a Portrait of Keats, Edith M. 
Thomas; The Opinions of a Philosopher (illustrated), 
Robert Grant; To-Morrow, W. G. Van Tassel Sut- 
phen; The Haunt of the Platypus (illustrated), 
Sydney Dickinson; De Profundis, Anne Reeve 
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BOOK NOTICES. 


A TREATISE ON THE LAW RELATING TO GIFTS 
AND ADVANCEMENTS. By W. W. THorRNTON of 
the Indianapolis Bar. T. & J. W. Johnson 
& Co., Philadelphia, 1893. Law Sheep. $6.00 
net. 


It is strange that so important a subject as the one 
covered by this treatise should not have attracted the 
attention of our law-writers long ere this. We believe 
this volume by Mr. Thornton is the fvs¢ American 
work upon Gifts, and the author has supplied a long- 
felt want. The treatise is evidently the result of 
careful and conscientious work on the writer’s part, 
and is admirably adapted to the practitioner’s use. 
The subject is very fully covered, and the notes com- 
prehensive and to the point. We heartily commend 
it to the profession as a really valuable addition to 
legal literature. 

In its make-up and typography the work is un- 
usually attractive, and the publishers deserve a word 
of praise for their efforts in this respect. 


Dicest OF FirE INSURANCE DECISIONS in the 
Courts of the United States, Great Britain, and 
Canada, from the earliest period to the present 
time, with reference to statutory provisions, and 
including the New York standard form of fire 
insurance contract annotated, and other stand- 
ard forms ; all classified and arranged as to sub- 
ject matter according to existing terms and 


conditions. By GrorGe A. CLEMENT of the 
New York Bar. Baker, Voorhis, & Co., New 
York, 1893. Law Sheep. $6.50 net. 


In this digest Mr. Clement has given to the pro- 
fession a very valuable work, and one which will also 
prove of great assistance to al! insurance officers. 
The arrangement is systematic and logical, and the 
decisions are given in clear and succinct language. 
Altogether it comes nearer perfection than any digest 
we have seen, and we heartily commend it to every 
lawyer who is interested in the subject of insurance. 


THE AMERICAN STATE REPORTS. Containing the 
cases of general value and authority decided in 
the courts of last resort of the several States. 
Selected, reported, and annotated by A. C. FREE- 
MAN. Vol XXX. _ Bancroft-Whitney Co., San 
Francisco, 1893. $4.00 net. 


The contents of this volume are made up of deci- 


| sions rendered in the State of Alabama, Florida, 
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Georgia, Indiana, Kansas, Maine, Michigan, Missis- 
sippi, New York, Pennsylvania, and Tennessee. The 
annotations which are a feature of this series are as 
full and valuable as ever. 


THE GENERAL PRINCIPLES OF THE Law oF EvI- 
DENCE in their application to the trial of crim- 
inal cases at common law, and under the crim- 
inal codes of the several States. By FRAnxk S. 
Rice. The Lawyers’ Co-operative Publishing 
Co., Rochester, N. Y., 1893. Law Sheep. 
$7.50 net. 


This work by Mr. Rice is arranged on much the 
same plan as his two volumes upon the law of evi- 
dence in civil actions, which appeared a year ago. 
As we said of them, so we say of this. The work can 
hardly be called a treatise, but is rather a careful 
arrangement of decisions under appropriate heads. 
That it will prove a useful work to the profession 
there can be no doubt; for the grouping of all impor- 
tant decisions upon a given point cannot fail to relieve 
the working lawyer of much time and labor. With 
all its merits, however, it is not an ideal work on the 
law of evidence. That will come, we trust, in the not 
far distant future. ‘There is still room for a full and 
comprehensive treatise upon this subject, but a mas- 
ter hand will be required to meet the wants of the 
profession. 


Tue Lapy or Fort St. JoHn. By Mary Harrt- 
WELL CATHERWOOD. 

Oxtp Kaskaskia. By Mary Hartwe.i CATHER- 
woop. Houghton, Mifflin & Co., Boston, 
Cloth. $1.25 each. 


There is a freshness and charm about Miss Cath- 
erwood’s books which is delightful in the extreme. 
The two volumes before us. are both fascinating 
stories, written in the author’s best vein. 

In the “ Lady of Fort St. John” we have a stirring 
picture of the “times which tried men’s souls,” and 
women’s too. The early settlement of Acadia was 
accompanied with many exciting episodes, but none 
more sad or heart-rending than the tragedy of Marie 
de la Tour, the story of which is told in this little 
book. 

“Old Kaskaskia” takes us back to the early 
peaceful days of the Illinois territory, while it was 
still under French rule; and a charming picture 
is drawn of the simple life and manners of the olden 
times. There is plot and incident enough to hold 
one’s interest, and the description of the flood which 
overwhelmed the old town is wonderfully graphic. 

No better companions with which to while away a 





summer’s hour could be found than these two books 
by Miss Catherwood 


THE PropLte’s Money. By W. L. TRENHOLM. 
Charles Scribner’s Sons, New York, 1893. 


There is probably no subject upon which the masses 
of the people display a greater ignorance than the 
question of finance ; and this work of Mr. Trenholm’s 
is especially addressed to those uninstructed in this 
important science. The writer gives a clear and suc- 
cinct exposition of the principles which ought to con- 
trol in financial legislation, and the natural laws 
which govern the operations of trade and exchange. 
Coming just at this time of financial depression, the 
book should be widely read. The author’s views are 
eminently sound, and are so plainly put that no 
reader can fail to thoroughly comprehend them. We 
heartily commend the book to the attention of all 
thinking men. It will more than repay a careful peru- 
sal, and cannot fail to be productive of much good. 


A Wastep Crime. By Davip CHRISTIE Murray. 
Harper and Brothers, New York, 1893. Paper. 
50 cents. 


This is a story of intense interest. The heroine, 
an ambitious woman, marries above her station, and 
thereby brings about the disowning of her husband 
by his father, Lord Audley. The old Lord is seriously 
injured by an accident, and the young wife conceives 
the idea of presenting herself as a nurse, hoping in 
that capacity to effect a reconciliation between father 
and son. Her scheme would have proved successful 
had she not ina moment of impulse committed the 
crime which gives the title to the book. The story is 
well written, and abounds in dramatic situations. It 
is just the thing for summer reading. 


VeEsTY OF THE Basins. By SarRAH P. MCLEAN 
GREENE. Harper and Brothers, New York, 
1893. Paper. 50 cents. 


In this novel Mrs. Greene has given us a fitting 
companion piece to her “ Cape Cod Folks.” The 
northeastern coast of Maine is the scene of the story, 
and the characters, quaint and original though they 
may appear, are not overdrawn. We have met “ Cap- 
tain Leezur ” and “Cap’n Pharo Kobbe ” more than 
once, and have laughed as heartily as will the reader 
of this book, over their earnest, homely talk. Mrs. 
Greene’s portrayal of these “ down-Easters ” is really 
something wonderful. Vesty, the heroine, is a most 
lovable creation, and enlists the sympathy of the 
reader from first acquaintance. The book is a posi- 
tive treat, and we commend it to all looking for a 
really good novel. 
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